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A LEADING feature of the American Law Review, in former years, has 
been the ‘* Selected Digest ’’ of American and English Reports. In changing 
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given such satisfaction, that we shall continue it in the monthly numbers of 
the Review. 

To test the value, however, of the former quarterly digest, the publishers 
sent a circular to their old subscribers, asking if they had found that feature 


useful. A majority of those who responded, answered Yes. The objection of — 


the others seemed to be that the quarterly digest was ‘‘selected,’”’ and not 
full. 

To render the Review thoroughly satisfactory to all subscribers, the pub- 
lishers have therefore determined to continue the Digest as a quarterly Sup- 
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including, in the ‘‘ REview oF THE MonTH,”’ prompt notice of THE BEST 
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index to ALL THE CASEs reported in the regular series of Reports. 

The system of digesting will be the same that is to be used in future 
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MATERIALS OF JURISPRUDENCE. 


Taus period is marked by rather more strenuous efforts than have 
been made before in this country, to solve the problem of con- 
densing and simplifying the law. Our own day is peculiar in the 
endeavors we have seen to evolve what is claimed to be a science 
of jurisprudence. Some admirable writers have succeeded in 
dividing the domain of law into its larger or smaller fields, and 
have shown with more or less fulness the relative positions of 
these, and their mutual dependence. This is a valuable service ; 
for all lawyers know that, without a reasonably clear perception 
of the place of every rule in the general scheme of law, there can 
be no complete understanding of any legal doctrine. 

But all of these attempts to resolve law into a science have 
shown, and the best writers appreciate it, that this science stops 
short at arrangement and classification, and furnishes no definite 
rules of conduct. The law of the land must always continue to 
be the expressed or implied will of the State, varying from time 
to time, like the will of individuals, and subject — though ina 
less degree — to irrational and wilful impulses. No wise man 
imagines that the time will ever come when one and the same 
“State’s collected will” can prevail in all countries, unless on 
subjects belonging to international law, or at least connected with 
extended commerce. If such nominal uniformity should be agreed 
upon, or imposed on many countries, it could not last in fact, 
whatever it might do in name. The rules would receive such 
different constructions, that the elasticity of language would be- 
come marvellous. 

While it is not at all likely that such relief as we may some 
day obtain against the indigestibility of our monstrous bulk of 
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law material will come in the shape of any philosophical panacea, 
we may expect it in some form. The healing forces of nature 
are not more certain than those of society. Whatever difficulties 
may spring from positive enactments or customs, which have no 
moral quality or value beyond any others that might have ex: 
isted in their stead, the great bulk of law rests on moral rules 
which can never be changed, and which suggest means of en- 
forcement of their own which will not bear indefinite restriction, 
As soon as the existing machinery of the law fails to secure sub- 
stantial justice, the correcting process begins, unless the abuse is 
so great as to demand an entire reconstruction ; and this will 
come in due time, although with more trouble. 

Thus far the evils of the legal systems with which we have 
more directly to do have not come from the insufficiency of the 
body of the law. Some changes have been made in our land 
laws, whereby we have got rid of a moderate portion of anach- 
ronisms, usually credited in some vague way to the feudal sys- 
tem, but savoring more of crude metaphysics than of any system 
whatever. These changes have required legislation, and will 
require more. But in commercial and business affairs the statu- 
tory changes have seldom done more than sanction what had 
already become customary. A few great inventions, such as rail- 
roads and telegraphs, were originally brought into use under laws 
specially devised for their regulation. But these have only served 
as new illustrations of the unfailing truth that no wisdom can 
devise laws for untried enterprises that experience will not find 
it necessary to alter. The results obtained from steam and elec- 
tricity have already gone infinitely beyond the largest possibilities 
imagined by those who first succeeded in using those powerful 
agents. The reserved forces of the common law have been found 
more adequate to correct the blunders of legislation than succes _ 
sive statutes have been. 

There is an apparent exception in regard to crimes, but it is 
only apparent. The great changes made in the interests of 
humanity have not been so much in the list of offences as in their 
punishment, and in their classification for the purpose of appor 
tioning punishment more fairly. Very few new crimes have been 
defined. And even when new ones have been added to the list, they’ 
are probably, without exception, acts which were legally wrong, 
and subject to civil remedies already. Where this is the case, 
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declaring them to be crimes is only another way of declaring 
that the old remedies were inadequate, — just as new cases are 
continually calling for equitable interference for similar reasons. 
Under our system it is wisely provided that no court can deter- 
mine without legislative sanction that any act not before punish- 
able shall be treated as criminal. It is only because there is no 
such rule in regard to equity that statutes are not required to 
bring new complications, when common-law remedies fail, within 
the scope of equitable jurisdiction. In both classes the change 
is only remedial. 

All schemes of law reform which propose to introduce sub- 
stantial changes in rights as well as remedies are presumptively 
unwise, — not because laws now existing are perfect, but because 
changes not imperatively demanded by public necessity can be 
made more perfectly and prudently when the occasion arises, and 
suggests —as it usually will — the extent of the mischief to be cor- 
rected. The existing difficulties which have exercised so many 
active minds are not found in the rules of law so much as in the 
means of determining what those rules are. They are but slightly 
connected with the systems of remedies by which the laws are en- 
forced. These have already become reasonably simplified. The 
law itself is getting buried in rubbish. 

It certainly seems strange, to one not learned in the law, to 
have a simple question concerning the legal right or wrong of a 
given course answered by referring to a mass of decisions made 
in various States, and very possibly in various ways. On other 
subjects there seems to be a more summary way of disposing ot 
such questions. A theologian may refer to many books to settle 
some question of ecclesiastical dogma, but seldom for questions 
of conscience. The conduct of men must be determined by 
simpler methods. And inasmuch as in business affairs most prob- 
lems cannot wait for a professional solution, cases ought not to be 
numerous in which legal principles.need be ascertained through 
any difficult process. The order of society could not long be 
maintained without the assurance that men may usually be held 
responsible for a knowledge of the law. Whatever may be the 
fact, they cannot generally be allowed to take refuge in their 
ignorance from the consequences of its violation. And we find 
that most men have enough actual knowledge to save them from 
becoming law breakers. They do not, in one case out of a thou- 
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sand, learn the law from a search into authorities, which is gy 
posed to be the lawyer’s method of informing himself. If they 
were to look into the reports for themselves, they would be hope- 
lessly muddled. If they constantly employed others to do it for 
them, the affairs of life would come to a standstill. 

Lawyers themselves are discovering that there is something 
wrong in this waste of time and confounding of ideas. When 
it has been determined by a competent tribunal that black is 
black, and white is white, neither blackness nor whiteness js 
made any plainer by the multiplication of opinions to the same 
effect. There should at least be a point where the reiteration 
may stop. Asa matter of fact, we all know that among lawyers 
who have more than one case at a time, this point is reached 
early. But there is a certain supposed occasion for the display 
of erudition, which leads men who are otherwise candid into 
garnishing their briefs and treatises with long lists of names 
taken on trust at second hand, or gathered from the Digests, 
which represent cases that cannot possibly have been carefully 
read, if read atall. There may be writers who examine all the cases 
they cite, and yet citea great many. They are not like other men 
if they do this thoroughly. There are very good books with many 
citations which were never gathered by their authors in person at 
all, and which bear witness to this by repeating misquotations 
and verbal errors that sometimes have marred generations of pred- 
ecessors. When we attempt to verify these citations, they are 
sometimes traced through books and authorities that we know 
are reliable in themselves, and we accept the doctrine for the 
borrower’s sake, with no further search for the lender. 

The time will probably never come when precedents will be 
useless. But the time has come and gone many times when it 
became necessary to give up thé old and resort to the new; and 
now that the new are multiplying so rapidly, some other process © 
of choice and rejection is unavoidable. It behooves us, there- 
fore, to consider what is the real office and value of precedents. 
It is above all important to know whether they are to be looked 
upon as the origin, or only as the testimony of legal doctrines, 
and how far their witness goes. One would think there could be 
no doubt about their place in our system, but they are sometimes 
strangely used. 


There are two great divisions of lawyers, — those who cite 
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cases chiefly because of circumstantial resemblances, and those 
who use them as recognitions of doctrine. The thorough-bred 
case lawyer is often successful within a certain range of business, 
where substantially exact parallels are easily found, — although 
even there a little variation in facts may mean a great deal. But 
on questions of constitutional or statutory construction, or even 
in the interpretation of peculiar private documents, he is apt to 
be at fault. He would be so much oftener if every man were 
not forced to use his common-sense in all kinds of work, and 
make his practice better than his theory. It is astounding to hear 
the preposterous arguments that men of no mean powers some- 
times feel warranted in using on the faith of misapplied prece- 
dents. The very multitude of reported cases has had one good 
effect in making the old-fashioned case lawyer nearly impossible. 
It has led to excessive citations, and thus produced confusion ; 
but no court will listen to the indefinitely prolonged reading of 
authorities. However indulgent the bench may be to such repe- 
titions, there must be required at some time a statement of the 
principle claimed to result from the aggregate, and a reference 
without reading to the greater portion. 

One prolific source of mischief we are rapidly getting rid of. 
On technicalities of pleading and practice, precedents had no 
value except as precedents, and became very troublesome. What 
we did not learn from reason has been taught us by necessity. 
There are few States or courts which have not discovered that 
whatever tends to delay issues and trials is mischievous to justice. 
The modern codes of procedure were devised to get rid of the 
pettifogging and confusion that came from the perversion of the 
system of special pleading, and the multiplied rules of practice 
that were its parasites. No system of practice can be of more 
intrinsic importance than another. That system is best which 
reaches a just end soonest and most easily. It was never difficult 
for a good lawyer to draw up a sufficient common-law declara- 
tion, which should be as simple and concise as any well-framed 
complaint under a code. A bill in equity was never demurrable 
for substance if it contained a plain and complete narrative of 
facts, showing an equitable cause of action, and indicating the 
yelief desired. It was only the absurd multiplication of plead- 
ings, repeating in several counts or pleas the same thing con- 
tained in others, with slight variations, which gave no actual 
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information to anybody, and the necessity created or supposed to 
be created of putting in a separate plea or set of pleas for each 
*ground of defence, that made the old system deservedly odious, 
A controversy where all the facts on both sides could have been 
intelligibly stated in a page or two, was narrated, or, to speak 
more correctly, disguised, in a series of counts and pleas and 
replications, with possible rejoinders, sur-rejoinders, rebutters, 
and sur-rebutters, that were absolutely unintelligible to ordinary 
men, and often to everybody. It was only the blind love of pre- 
cedent that made the wordy draftsman stop at sur-rebutters, 
There was surely no reason in the nature of those acrobatic 
dialectics which made it impossible to continue the series indefi- 
nitely. The sacred seven pleadings might as well have been twice 
or even seventy times seven, if the tired imagination of their first 
inventor could have devised any names for them. Fortunately, 
a plea without a name was a thing at which legal reason re- 
volted. When a respectable body of learned and acute men 
stand aside from the trial of causes and handling actual facts, 
and devote themselves exclusively to framing pleadings, they 
very soon come to regard the pleadings as the chief end of con- 
troversy, and look on the determination of the merits as entirely 
subordinate. Their example, and the intricacies in which they 
involve the case, lead to a similar magnifying of rules of practice. 
Judges who have been trained to believe in the vast importance 
of subtleties and technicalities will sacrifice substantial rights to 
useless forms. 

The great argument in favor of special pleading, which is still 
pathetically urged by admirers of the old system, is that it brings 
out every issue clearly, and also serves to train the lawyer to 
exactness and logical accuracy. That it did train men in habits 
of close discrimination is true. But even this merit is exag- 
gerated. There are minds already over-subtle that need to be © 
restrained from over-refining; and persons having such a ten- 
dency multiply distinctions beyond sense and reason, and make 
it impossible to apply the rules of law, as they define them, to 
the actual business of life. Some of the best legal intellects, and _ 
some of the safest judges and counsellors, cannot pursue these 
niceties very far without hopeless bewilderment. And we all 
know that when a sensible and slow man allows himself, a8 
he sometimes will, to indulge in metaphysical refinements, his 
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vagaries are surprising. Those of us who remember special plead- 
ing experiences can recall instances where acute counsel have 
amused themselves with trying how far they could prolong the 
floundering of an unhappy brother of heavier capacity, by de- 
murrers and immaterial issues, until months and even years have 
passed before the case reached the jury. When that came, it not 
seldom happened that their ponderous antagonist would have his 
turn in a more public triumph, and fairly annihilate them. As 
for bringing out the issues more clearly, it must be remembered 
that those who have most need of knowing their precise effect 
are the jurors. If any thing could hopelessly befog a jury, intel- 
ligent or stupid, it would be listening to the reading of such ~ 
pleadings. Probably few counsel have ever been foolish enough 
to attempt such a farce. When they have done so, their success, 
it may fairly be presumed, did not encourage its repetition. 

The same practice which prevailed in common-law cases was 
found in a modified form in equity. The use of a general repli- 
cation prevented any long succession of pleadings, and made the 
bill and answer include all the issues. The nature of an English 
bill — especially where it had to be verified — made it necessary 
to have in some part of it a tolerably direct story of the facts. 
But the pleader’s imagination was allowed to run riot in the 
superfluous parts, which were retained, for not very creditable 
reasons, long after their uselessness was acknowledged. In the 
combination and charging parts, and in the interrogating part,there 
was room for great expansion. The most punctiliously correct 
and honest man, who happened to be interested, however remotely, 
in something which was to be affected by the suit, was sure to 
find himself charged with maliciously, wrongfully, and with all 
the other known adverbs of wickedness, combining and con- 
federating with his co-defendants and unknown conspirators to 
defraud and injure the unfortunate complainant. He was then 
charged with falsely and fraudulently getting up all manner of 
false pretexts and sham defences, and an imaginative draftsman 
would set out a fearful list of such iniquities. If the defendant 
happened to be a matter-of-fact man, with a reasonable regard 
for his good name and fame, it was not always easy to satisfy him 
that, although charged with a good share of the worst crimes in 
the decalogue, he ought not to take offence at it. 

Although the answer had to be sworn to, yet there was always 
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room in that pleading to insert a great deal of matter not held to 
be covered by the oath; and if the defendant’s counsel desired to 
cover the case with as much fog as possible, there were ample 


opportunities for such abuses. The real use of all these pro. — 


lixities, both at law and in equity, was that they furnished a liy. 
ing to men who made profit by multiplying words. The reports 
were lumbered up with pleading and practice cases, which were 
all the more eagerly sought as precedents because they involved 
no principle whatever, and must be blindly followed, if followed 
at all. 

When the abuse became beyond endurance, a remedy was 
sought in two different ways, but with the same purpose. One 
project was the entire rejection of the old system, and the sub- 
stitution of what is called a code in its place. The other was the 
reduction of the existing practice to simplicity. The code system 
was adopted with the design of having all the facts set out in a 
natural way by plaintiff and defendant, so as to develop the 
issue as it would appear on the trial. The common-law reformers 
introduced liberal statutes of amendments and jeofails, to prevent 
parties from being injured by mispleading, and allowed all de- 
fences to be brought in under a notice appended to the plea of 
the general issue. Both of these projects met with hostility 
among the bigoted votaries of the old system. The code was 
condemned as not favorable to logical and formal neatness. The 
notice was complained of as allowing issues to be tried which 
were not plainly formulated. 

There were some courts as bitterly hostile to simplification as 
any of the bar; and where such hostility existed, the old abuses 
were magnified rather than diminished, because most practice 
questions had been settled before, and the changes in legislation 
furnished an excuse —only too eagerly seized—to unsettle 
every thing. The special pleaders, where they found a favorable 
hearing from the bench, succeeded in nullifying the benefits of 
notices, by having them required to be drawn with all the pre- 
cision of special pleas, instead of with merely reasonable cer- 
tainty. This perpetuated most of the mischiefs of the old 
practice. In States where this narrow policy prevailed, a more 
radical remedy was the only one which could do any good. 
The introduction of a code, if fairly treated, could have afforded 
this remedy, as it has done in part. But it met desperate 
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opposition from many very able lawyers and judges, who insisted 
on applying to it many of the same technical rules which had 
made the old practice odious. Under such treatment nothing 
was gained in expedition, and very little in simplicity. So many 
practice questions had to be settled or re-settled, that the reported 
practice cases form an enormous mass, too closely comparing 
with the decisions on merits. In those regions where a code 
was adopted at the beginning of their judicial career, this diffi- 
culty has been much less, and has not always been serious. 
There is no good reason why it should not in such places be 
made simple and useful. Whether it works better there than 
an improved law and equity system cannot probably be deter- 
mined. Either system in good hands will work smoothly and 
expeditiously. There can be nothing gained in giving up one 
for another, when it works well and has become familiar. It 
can only add to the multitude of useless, if not frivolous, litiga- 
tion, and swell the ranks of valueless law-books. 

The distinction between cases calling for a single hearing, and 
a judgment for damages or possession, and those which require 
successive inquiries and flexible specific remedies, is one which 
must always exist, and which no system of procedure can 
change. Whatever names may be given to these two classes 
of controversies, they will always represent what are known, 
under the old definitions, as Actions at Law and Suits in Equity. 
There are very few, if any, places where equitable rights are 
not held valid and respected in all courts; and where there is 
any common-law remedy suitable for their enforcement, they can 
generally be made available in such an action. In those States 
which retain the distinctions of law and equity, the difference 
is generally one of remedies, and legal and equitable suits differ 
only as actions of assumpsit differ from ejectment or replevin. 
It is true that in the courts of the United States government it 
is held that the Constitution perpetuates the old disability against 
enforcing equitable rights in common-law actions, or seeking 
common-law rights through equity. Yet even there assignees 
obtain redress at common law, directly or indirectly, and under 
the patent and copyright laws penalties may be enforced in 
equity. These are innovations on the ancient law, and the 
latter is a very serious innovation on the most liberal modern 
practice, inasmuch as it cuts off trial by jury on charges which 
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are penal. It is one of the difficulties of a code system that the 
constitutional right of trial by jury, which is universally pre- 
served in all the States, can only be secured by keeping in mind 
the old distinctions. It was never reckoned to be a right except 
in common-law cases ; but in those it is a right on which men 
are justly tenacious, and it becomes necessary on this account to 
know what cases under the code belong to that class. 

The objection chiefly -urged against the substitution of a notice 
under the general issue for special pleas is that the parties are 
not informed by the record of the precise case they have to meet. 
This objection, however, applies nearly as well to the older 
system where pleas and counts were multiplied, and where the 
common counts did general service. A special plea was always 
demurrable if it covered defences which could be made under 
the general isSue, and the scope of that was very wide. It is 
unquestionable, too, that, after the practice allowed any number 
of special pleas to be put in, the pleader very generally put them 
in without much reference to the exact facts, and so multiplied and 
varied them as to obscure the issues, rather than present them 
clearly. This, however, does not entirely answer the objection, 
because, if sound, the reform should have met it. But the real 
answer is that the method does not work badly in practice, and 
it is never desirable to change methods of procedure without a 
prospect of doing some good by it. Under these rather slipshod 
proceedings it is found that parties are seldom surprised at the 
trial, and are never more likely to be so than under the other 
methods. It must not be forgotten that, when special pleading 
was in its prime, there was less liberality in regard to amend- 
ments; and filing a wrong plea, or committing any sin against 
pleader’s logic, was often fatal. The capital merit of bringing 
the cause to an issue in a very few weeks at latest outweighs 
almost any theoretical advantage which prolongs the litigation 
without any adequate recompense for the delay. 

Mr. Butler, in his “ Reminiscences,” refers to an early attempt 
to substitute notices for pleadings, and to the divided opinions of 
the English bar on the subject. After mentioning that the 
civilians of antiquity branched into two sects, — the Proculeians 
adhering strictly to letter and form, and the Sabinians, or Cas- 
sians, recommending liberality of practice and construction, — 
he proceeds : — 
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“ Something like this difference has long subsisted at the English bar; but 
the good sense of English lawyers has prevented them from forming 
themselves into sects. About the vyear 1770, a bill was brought into the 
House of Commons for allowing defendants, in almost all cases, to plead 
the general issue, and give the special matter in evidence. The measure 
failed ; its effect would have been to confine special pleading within very 
narrow limits. It is not a little remarkable that it was favored by Mr. 
Wallace, who was a mere special pleader, and opposed by Mr. Dunning, 


who, like the Reminiscent’s friend, Mr. Tidd, was both a special pleader 
and much more.” + 


It is true that in America, as in England, good lawyers and 
sensible men have been opposed on all these matters, and that 
all changes which are supposed to mar the symmetry of the old 
close system of pleading have been regarded by some useful 
judges and counsel as dangerous. But it is questionable 
whether there may not have been unconsciously lurking in their 
minds a feeling that such innovations would make their “ cun- 
ning of fence” unavailable, as villainous saltpetre renders the 
expert swordsman no match for a fair marksman with his gun. 

The changes in the law of evidence which have removed the 
disabilities of parties and interested or convicted parties as wit- 
nesses, and the statutory provisions for preserving testimony by 
depositions, to be used when witnesses could not be examined at 
the hearing, have not only relieved the books of much bulky 
discussion, but have put an end to most of the auxiliary juris- 
diction of equity to furnish testimony for use at law. The 
practical effect of all this has been to simplify and reduce the 
equitable jurisdiction to the enforcement of peculiar or specific 
remedies, instead of being in any sense an opposing system to 
the common law. 

Under the old practice, the equity draftsman rivalled the 
special pleader in prolixity, and more than rivalled him in ver- 
bose repetitions. The English bill, which began as a simple and 
informal petition in plain English, expanded under this treatment 
into a very absurd composition; and the answer was drawn 
with equal verbosity to cover up the ingenious, but not ingenu- 
ous, efforts of counsel to enable their clients to evade replies to 
all awkward interrogatories. 

When courts desiring reform were baffled in their efforts to 
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simplify and shorten proceedings, by the perverse obstinacy or 
selfish cunning of those who were as set against innovation as 
their congeners, the Ephesian smiths, who monopolized the 
making of silver shrines for a very homely idol, the end was 
reached in one State, at least, by a simple remedy. The old fee- 
bill was abolished. Costs were taxed without reference to the 
pleadings. When folios ceased to figure on taxation, and the 
pleader got no more for a ream of pleadings and a score of inter- 
locutory applications than for a single page and a single hearing, 
economy of time and words became profitable. Now and then 
a chivalrous champion of the old school multiplies his counts and 
expands his averments. But men, in general, however prodigal 
of breath, do not care to work for nothing. 

No one who has not had some experience of these changes, or 
examined into the intricacies and peculiarities which we have 
discarded, can estimate what an immense body of rules and 
precedents became obsolete. A faint idea can be formed by 
comparing the practice cases with the rest of the reports, and 
considering that in many States practice cases are almost un- 
known in courts of last resort. The lawyer who now is fright- 
ened by the accumulation of authorities has the consolation of 
knowing that most of his researches are made among things 
of intrinsic importance. In this the advantage is twofold. It is 
neither pleasant nor profitable to spend time and labor on trifles. 
And it is more difficult to master arbitrary rules and customs, 
than those principles which have not only governed human 
conduct in the past, but must direct it in all time to come. 

But notwithstanding this great relief, by the removal of so 
much of the lawyer’s work, from the necessity of seeking out 
what was hardly worth seeking, we find the amount of books 
of various kinds, to which he is invited to give his attention, 
so great as to be almost disheartening. The question is con- 
tinually presented, What can be done to secure sound law with 
the least waste of time and toil ? 

In law, as well as in other things, it will usually be found that 
evils, sooner or later, work their.own cure. The superfluity of 
law-books is only a similar mischief to other redundancies which 
affect the whole people. There is no place and no occupation 
that is not annoyed by them. There was a time when few men 
of culture could be found who did not know something about 
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every book that obtained much currency. There were many 
crude and trashy works, and many dull and respectable, with 
probably about the same proportion as now of positively good 
ones. A certain deference was paid to almost any decent author, 
and a corresponding deference was paid by the author to the 
right of the reading public to his best efforts. Now authorship | 
is not in itself more respected or respectable than other honest 
callings, and books when published, unless under influential 
sponsors, must jostle or wait for place like other commodities. 
Readers of all classes fail to see some things they would have 
enjoyed, and perhaps have found very useful; while two out of 
three confine themselves to a few books, and read a great deal of 
_ lighter material, which, whether instructive or not, has the 
advantage of being compact. The habits which are forced on us 
by daily papers and the telegraph lead us into rapid and cursory 
views of a great many things. Condensation has become a 
cardinal virtue, and mere brevity is often mistaken for it. This 
is found in law as well as elsewhere. But it is not so safe to 
mix up all manner of adulterations with genuine law, as to 
mingle other things that are less important. 

Whatever may be the suggestive value of alien law, it is not 
our law; and courts, when they allow their judgments to be 
warped by it, —even when they thoroughly understand it, which 
must be a very uncommon experience, — are not only legislating 
instead of expounding the law, but are judging people by a 
standard of which they are ignorant, and which they are not 
bound to regard. Not a little mischief has been done by this 
unwise and dangerous indulgence. While there is a great differ- 
ence in degree between adopting foreign law and following the 
lead of kindred jurisdictions, there is a similar danger in resort- 
ing to indiscriminate citations of outside authorities. Doubtless, 
we may safely assume that there is no part of the Union, and 
no common-law region, where bench and bar cannot throw 
light on questions of general concern. But every State and 
nation has some peculiar rules, customary or statutory, touching 
legal rights and interests, which may give a tinge to the whole 
body of its jurisprudence. The opinions of any respectable court 
have a decided value to all who study them. But it is not true, 
in any sense, that they are of positive authority anywhere else. 
If precedents were scarce, they might be more necessary. But 
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every lawyer must admit that, except to those courts that are 
subject to its review, or administer the same laws, no decision of 
any tribunal has real value beyond the weight of its reasoning, 
or the respect due to the opinion of judges who have proved their 
claim to deference. We all habitually look to the common law as 
the origin of our system, and we know that all courts dealing with 
common-law principles are likely to make similar rulings on 
similar familiar conditions. But we are constantly meeting with 
new conditions, some of which affect all parts of the country 
alike, while more of them are affected by local customs and 
circumstances. Lazy legislators and ignorant theoretical re- 
formers borrow untried statutes or detached fragments of statu- 
tory schemes, when the sections or chapters borrowed cannot . 
mean the same thing under different surroundings ; and then the 

court which first construes phrases or sections is held by rash 

text-writers to have settled the law, unless some other court very 

speedily differs from it. This can only be when a similar con- 

troversy has arisen elsewhere, and we all know that such contro- 

versies may lie dormant a great while. A few more decisions, 

though based solely on the first one, make up that mysterious 

bugbear which is solemnly called the weight of authority; and 

the unlucky citizen is gravely told he must be held responsible 

for a knowledge of law which has never been promulgated in his 

own State, and of which he never heard as announced anywhere. 

And so he is cast in damages or stripped of his possessions in 

obedience to authority to which he was never subject, and under 

rules which may have neither wisdom nor justice to sustain 

them. 

Whatever may be professed on this subject, it is certain, as a 
matter of fact, that, in a majority of cases, these outside decisions 
are not followed for their cogent and convincing reasoning, but 
because they are recorded in books of reports. Men follow them 
as sheep follow their leader, over fences and ditches as well as 
on the highway. And it is chiefly because the numerous deci- 
sions, that are rightly no more than local precedents, are cited 
indiscriminately as the law of the land, that the complaints of the 
growing bulk of law literature have become so loud and impor- 
tunate. The well-meant attempts to condense them by selection 
is a temporary relief, but a very imperfect one. Such collections 
can rarely show the mutual bearings of decisions which sometimes 
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must be taken together in order to be comprehended at all. Digests 
of such a multitude of cases are imperfect, because, however well 
arranged, they cannot throw light on the implications behind 
local decisions. The only practical refuge is among the text- 
writers; and it is hardly to be doubted that, while nominally 
based on original references, a great deal of our law is borrowed 
from their books, and borrowed with reasonable safety. Those 
which are reliable at all come near enough to the fountains of 
the law for many purposes, and they always furnish a good start- 
ing-point for further investigations. There are text-books writ- 
ten by some of the old lawyers which have the fullest authority, 
and there are modern text-books which deserve it. 

Lord Mansfield, who certainly managed to extract the kernel 
of jurisprudence, whatever he may have done with the husk, is 
said to have remarked, when speaking of the great increase in 
the number of law-books, “that it did not increase the amount 
of necessary reading, as the new publications frequently rendered 
unnecessary the reading of the old. Thus,” he said, “after Mr. 
Justice Blackstone had published his Commentaries, no one 
thought of reading Wood’s Institutes or Finch’s Law, which, 
till then, were the first books usually put into the hands of 
students.” He said that, when he was young, few persons would 
confess that they had not read a considerable part, at least, of the 
Year-books ; but that, at the time in which he was speaking, few 
would pretend to more than an occasional recourse to them in 
very particular cases.! 

No lawyer now is ashamed to say he never read the Year-books; 
for, with our changed methods of education, very few could read 
them if they tried. Excursions into such fields are more like the 
amusement of antiquaries than the solid work of study. Even 
the older text-books are used more for occasional reference than 
for reading. Yet no work on criminal law has ever surpassed’ 
Lord Hale in clearness or philosophy; and the Reminiscent 
before mentioned, who was not only an elegant scholar, but 
learned in continental law, and one of the profoundest of common 
lawyers, gave strong testimony in favor of the study of Coke’s 
Commentary on Littleton, and showed his confidence by joining 
his own labors to those of Mr. Hargrave in annotating it. Now 
and then any court may be called on to decide matters which 
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have not been discussed by modern jurists; and when such 
occasions arise, the merits of the old lawyers become apparent. 
The few treatises that have escaped oblivion are, in many respects, 
as full of life now as ever. Their garments may be quaint, but 
they cover sound bodies. 

The greatest English lawyers agree in admiring Littleton, who 
has had the singular honor of being accepted as authority for 
some purposes in Normandy, as well as in England, upon the 
ancient customs. Basnage makes frequent reference to him, as 
he does also to that little read but elegant and nervous writer, 
Sir Thomas Smith, whose small treatise on the English common- 
wealth is one of the best works of its kind in existence. A little 
reflection on the reason of this remarkable survival of popularity 
may give us a hint concerning what law-books ought to be. It 
has been acutely remarked by a shrewd critic that the books 
which outlast their own generation, and maintain perennial popu- 
larity, are small books. As he quaintly expresses it: “ The light 
skiff will shoot the cataracts of time, when a heavier vessel will 
infallibly go down.”? Littleton is to most modern writers as the 
Institutes are to the Digest, or as the sea laws and French cus- 
toms and ordinances are to the commentaries on them. His 
propositions contain the law pure and simple. He does not 
usually reason them out, or explain them, but he states the rules 
very clearly ; and they must, when written, have sufficed to ex- 
plain themselves. If the common law of his day had not been 
almost absorbed in tenures and estates, he might have written 
works which would have been in use to this day as standard text- 
books. His method is precisely what we need now, and precisely 
what, in most times and countries, has been the surest relief from 
that confusion which is caused by the multiplication of crude 
materials. His treatise is not one which quite meets the wants 
of our time, when land laws have been reformed and commerce 
is the great mother of lawsuits. But its accurate brevity is 
worthy of emulation. 

It is not an easy matter to reduce the law to a series of de- 
tached propositions, which will need no expansion or qualifica- 
tion. It is not impossible in matters of positive law, and in most 
cases of distinct usages it may be feasible. The old English land 

law was very well suited to this treatment. But the more im- 


1 Glory and Shame of Literature. Edinburgh Rev. 1839. 
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portant and flexible doctrines are much more difficult to formulate, 
because general statements are seldom made definite enough, and 
concise statements are apt to be partial. If attempted by an 
average legislature, the best and neatest propositions would be 
amended into confusion. Moreover, what we need is a formula- 
tion of such doctrines as are generally accepted through the 
United States, which will be authority everywhere, and univer- 
sally useful. Such a work can be done in one part of the 
country as well as another. It needs the best skill of the best 
jurists to make it what it should be. Local variations and quali- 
fications could be separately explained without spoiling the sym- 
metry of the rest. More trouble arises from the inherent difficulty 
of making complete formulas than from any other cause. 

There is a great temptation in the way of lawyers to be sen- 
tentious. A terse, strong assertion of any kind not only has 
weight with the multitude, but even with the man who makes 
it. For many purposes such utterances are valuable. They 
keep in mind the main point in controversy, and prevent its being 
lost in the confusion of minor questions. But they are liable to 
do harm by this plausible quality ; for every one has known bad 
cases and sophistical arguments backed up by the sonorous utter- 
ance of sound maxims and legal truisms, which are very good 
where they belong, but do not belong to the case where they are 
used. There is no more instructive reading for those who are 
sanguine about the ease of making terse formulas than the treatises 
on legal maxims, and the laborious explanations which show 
that for the most part they are no guides at all in doubtful cases. 
Legal casuistry does not often reach the absurd advancement 
of that described in Pascal’s Provincial Letters, but it cannot be 
denied that an occasional ambition emulates it. In the main, 
legal discussion is fair, and absurd extremes are individual and 
not general follies. 

Maxims, which belong to the same family with proverbs, and 
often become proverbs, are safer for laymen than for lawyers; 
because laymen habitually talk less precisely than they think, 
and find it safe to take a good deal for granted. But there will 
always be some very respectable lawyers who sorely lack imagina- 
tion, and who accept very literally all that drops from the lips of 
legal authority. It is, perhaps, neither our shame nor our mis- 


fortune, but rather a source of stability, that the race of common 
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lawyers contains its full proportion of rather slow intellects that 
feel their way, and work out reasonably well with time and reflec. 
tion, but do not take in much at a glance. But it must be con- 
fessed that we cannot ‘get much help in legal-reform from such 
men. We cannot overlook them, for they contain the largest 
reserve of that terrible force, the vis inertie ; and unless they 
can be moved with the rest, there can be little motion. 

Although it is said that in many other countries pithy legal 
proverbs abound, it may be that those who use them find similar 
difficulty in applying them without qualification. But it is re- 
markable how few such proverbs or pithy rules are found in the 
English language, or in common-law authorities in any language. 
Most of our current maxims have come down to us in a Latin 
dress, and more of them probably came from the civilians than 
from English judges. They seem never to have had English 
originals, and could have had little, if any, currency among the 
English people, whose common law was, in the main at least, well 
known to the mass of the people. The English forms, where 
they have been translated, are not found among the common 
fund of popular proverbs. They are often clumsy and incorrect, 
and have led to bad mistakes. To be sure, these mistakes are not 
confined to the Latin maxims, for one of the few rhyming Eng- 
lish saws, although a modern one, led to a very serious contention 
on the right of juries in libel cases, Lord Mansfield maintaining 
his view by representing Mr. Pulteney’s ballad on the acquittal 
of the publishers of the “ Craftsman ” as saying : — 


“For twelve honest men have decided the cause, 
Who are judges of fact, but not judges of laws ;” 
when the balladist was twitting the Attorney-General for losing 
a case where the jury disregarded the charge of the court, and 
acted, as he claimed rightly, as those 


“Who were judges alike of the facts and the laws.” } 


But rhymes on legal topics have never gained popular currency, 
although Coke’s Reports were versified, and Burrow recorded a 
settlement case in doggrel. The lawyers and courts are oftener 
misled than the people by the stock maxims. None has been 
oftener misapplied than one which certainly should have been 
more carefully weighed than any other, — Jgnorantia juris, quod 


1 Lives of the Chancellors, vol. vi. p. 176. 
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quisque tenetur scire, neminem excusat. This, which is not ele- 
gantly expressed, is generally paraphrased into a maxim that 
every man is presumed, not bound, to know the law, and has 
often been applied with that meaning. Yet in larceny, and per- 
haps in some other cases in criminal law, ignorance of the law, 
and reliance on a mistaken notion of legal right, may negative 
felonious intent. In Martindale vy. Faulkner,’ Maule, J., very 
neatly and plainly exposes the erroneous version. ‘ There is no 
presumption in this country that every person knows the law ; it 
would be contrary to reason and common sense if it were so.” 
And Lord Mansfield, in Jones v. Randall,? in reply to a rhetorical 
flourish of Mr. Dunning on the presumed knowledge of the courts 
and judges, made this pertinent remark: ‘“ As to the certainty of 
the law mentioned by Mr. Dunning, it would be very hard on the 
profession if the law was so certain that everybody knew it; the 
misfortune is, that it is so uncertain that it costs much money to 
know what it is, even in the last resort.” These suggestions 
have been accepted and acted on repeatedly, and yet the maxim 
is generally misquoted and very often misapplied. 

The equity writers who have made many clandestine and un- 
authorized excursions into the fields of the civil law, which com- 
mon-law judges would not hold an Englishman either presumed 
or bound to know, have gathered more of these maxims from 
foreign learning than from home sources. Some of them come 
near being sound rules of universal law. But if the leading 
maxims of equity were placed side by side, as independent and 
universal propositions, they would present a curious medley of 
contradictions, although safe enough when qualified and properly 
applied. But when we are told in one breath that priority of 
equity prevails, and then that equality is equity; that equity 
follows the law, yet only gives relief where legal remedies are 
inadequate ; that equity treats that as done which ought to be 
done ; and other propositions of similar obscurity, — we begin to 
appreciate Lord Mansfield’s remarks. 

We need not study maxims long to discover that the way out 
of our confusion requires more reliable guides. We find why it 
is that precedents are needed. Among the old sages, and among 
religious and philosophical teachers of all ages, the proverb is 
supplemented by the parable, or by some illustration from life. 
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Our old English authors sometimes preferred to let the precedent 
stand alone, so that any one might draw his own inference. But 
while many of the early reports and abridgments merely gave 
facts and judgments, the contemporaneous authors made little 
reference to them, although giving such explanations as served 
as good a purpose. And inasmuch as the principle is all that is 
valuable in the precedent, it seems better to put principle and 
judgment together, like fable and moral, so that there may be no 
blunder in drawing the inference. Our courts, from the prevail- 
ing American custom of preparing written opinions, have ac- 
quired the habit of expanding the principles involved in the 
controversy into legal treatises, sometimes at great length. There 
is value in these discussions, where they deal with legal rules 
which have not before been fully vindicated. Upon questions of 
statutory construction, or constitutional law, they are almost in- 
dispensable. But it may be doubted whether the courts might 
not act more profitably for the bar and for the public by more 
abbreviation. Of course the labor would be greater, for words 
would have to be carefully weighed, and most of our courts are 
already overburdened. The attention of lawyers is always first 
turned to a particular decision as bearing on a case by the head- 
notes or summaries prepared by the reporters, or other writers for 
the press ; and while the average skill of these gentlemen is very 
creditable, they too are hurried, and will occasionally mistake the 
exact meaning and bearing of an opinion which they summarize, 
or omit a vital point. Long opinions are more liable to this mis- 
representation than short ones, and are more likely to repel 
counsel who are driven into an emergency from spending the 
time necessary to read them critically. It is a commoner ex- 
perience than it ought to be for courts to have cases brought up 
for review on points settled long before, which reporters have 
failed to note, or digest compilers have overlooked or placed 
under an inappropriate head. But, long or short as these opin- 
ions may be, a careful observer will note that by the elaboration 
of their reasoning they have to a great extent lost théir quality 
of precedents, and become not much else than statements of doc- 
trine. Facts are only recited so far as is necessary to illustrate 
the doctrine, and frequently they are not stated at all, beyond 
some general reference which shows that the law questions treated 
were really involved. 
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Indeed, it is nearly impossible to create such precedents as made 
up the old collections. Both civil and criminal treatises show 
that in early times there must have been either special verdicts, 
or some equivalent determination of the facts assumed and relied 
on, in nearly all of the decided and reported cases. The English 
judges had a good deal of jealousy of the prerogatives of juries, 
and often managed to cheat them out of their right to apply law 
to facts through a general verdict. Until bills of exceptions were 
invented, there was no other method of invoking the judgment 
of an appellate court on the law questions prescribed on the trial, 
except by special findings. But with us there are few special 
verdicts, and courts can seldom venture to declare precisely what 
facts the jury may have found. It is only on the hypothetical 
propositions on which charges are given and refused, that the law 
is now laid down in most instances. 

It is evident that we have changed our ways, and that our 
jurisprudence is but sparingly furnished with wise saws or modern 
- instances. We deal more with the abstract, and less with the 
concrete. We must accept this as a fact in all our attempts at 
simplifying and condensing our legal material. This is perhaps 
the experience of most countries having an intelligent bar. The 
measures which were adopted in France from the time when the | 
customs were first ordered to be compiled, in the various prov- 
inces and municipalities governed by their own unwritten law, 
until the completion of the modern codes, all looked towards dis- 
pensing with case-law. The commentators on the local customs 
refer to more or less precedents, but the written collections which 
constitute the official evidence of their provisions are wonderful 
specimens of comprehensive brevity, and do not contain a word 
of illustration or argument. The Code Napoleon discountenanced 
entirely the making of precedents for future cases, and the 
French tribunals, as it said by those who have studied their prac- 
tice, have carried out this precept with some rigor. French law- 
books seem to be written on the same principle. 

In the United States, while we have in a general way professed 
to be governed almost slavishly by adherence to precedent, it is 
the sort of precedent before referred to, as containing doctrine 
in the shape of legal rules, and not doctrine inferred from given 
facts. The old American bar got into the habit of arguing cases 
on principle more from necessity than design ; but it was a fortu- 


i 
f 
q 
| 
| 
i 
ff 
| 
4 
q 
q 
jd 


278 MATERIALS OF JURISPRUDENCE. 


nate necessity which enlarged their views and trained their intel- 
lects into independence and breadth. It has often been remarked, 
and is true, that the early lawyers did more to give vigor and 
manliness to the law than their successors, who have fallen into 
a good inheritance. No one can justly say the former days were 
better than these, in possessing greater minds or more legal learn- 
ing. We have lawyers who would have been illustrious in any 
age or country. But it is just as true now as it was then, that 
wisdom is not found in a multitude of books, but in good books 
thoroughly mastered. And it is equally true, that reading with- 
out meditation is not much better than eating without digestion, 
Over-reading with too little reflection is one of the dangerous 
besetting sins of our time. 

It is not presumptuous to say that the American colonists were 
not inferior to their British kinsmen in any particular except 
scholastic learning, and in this they had some eminent anda 
sufficient number of respectable representatives. But there were 
not many considerable law libraries. The ordinary supply of an 
office, outside of the opulent towns, could not have gone much 
further than the few standard text-books and digests of that 
period, and possibly some modern English reports. For many 
years after the Revolution, and down to the present century, we 
were without American reports, beyond, at most, some half a 
dozen volumes of none but local use. Coke, and Hale, and 
Bacon, and Comyn, and Viner made up the heavy books of the > 
library. Blackstone was the daily manual, and represented the 
common law of both England and the United States, as then ex- 
isting, with substantial accuracy. Hardwicke and Thurlow and 
Eldon were counted the greatest recent and existing lights, and 
the embodiment of equity in its improved shape. The political 
struggles of the colonies, and the institutions which were passing 
through experiment to permanency, had made every one familiar 
with the foundation principles of law and government. They 
had been compelled to look deeper than surface appearances, into 
the vital organs of human society. The American lawyer was as 
familiar with the old charters and liberties as with property law 
and contracts, and found more pleasure and profit in studying the 
text-writers who dealt with original principles than he might 
have done if his dearest interests were not directly involved in 
them. Both Coke and Hale were men of robust political virtue, 
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and had with different tempers but equal honesty passed honor- 
ably through experiences which had daunted the virtue of emi- 
nent contemporaries of each. To those who read their works 
with the same loyalty to justice, it is easy to see that every part 
of the law was in their sight a branch from the same tree, rooted 
in a deeper soil than the accumulated rubbish of cases. Great 
lawyers have said that Coke’s Commentary on Littleton contains 
the whole common law. Some of them have said that he was 
the author of no small part of the law he propounded, because 
he laid it down dogmatically, and gave no authorities for it. But 
no one could successfully foist a new set of laws upon such 
jealous defenders of their old customs as the English were, and 
there is no reason to suppose that Coke declared any thing to be 
law that was not, in his opinion, the actual law of England ; and, 
while not infallible, he was the best authority of his time, and 
did much to preserve the liberties of England, public and private. 
We have many admirable law treatises of recent production, but, 
with all their care and fulness, it sometimes happens that those | 
great writers may still help us out of difficulties that our own 
contemporaries have failed to consider. Our predecessors who 
used those noble works had spacious armories and good weapons. 
Blackstone, too, in all but his unquestioning and highly respect- 
able devotion to the political institutions of his day, was a true 
lawyer, and a man of liberal notions much in advance of his time, 
and of most of his associates. He suggested, if he did not origi- 
nate, humane reforms. He made the law attractive, by showing 
its harmony and its bearing on all classes and conditions. The 
paucity of books, and the necessity of adapting the principles of 
the common law to a new state of things, compelled the Ameri- 
ean bar to think and reason out all important doctrines, and apply 
them according to their real significance. Courts and lawyers were 
often obliged to dispose of heavy controversies where there were 
no libraries at all. Yet we know that their work was wisely and 
thoroughly done, and that the early legal systems of our States 
and Territories were often more sensible and orderly than more 
modern ones. It took a-considerable time to get rid of some 
harsh criminal rules, and of imprisonment for debt. But our 
land laws were simplified, our penal code became humane, and 
our remedial systems were relieved of many burdens and compli- 
cations. While we have in late years made further progress, the 
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improvement made in sagacious law reform during our first half. 
century was not only in advance of English legislation and im- 
provement, but was much greater than has been made since. It 
was largely due to the compulsion put on the bar of working out 
the law from its elements, and proving it as they proceeded, by 
experience and not by the furtherance of learned writers. While 
it would be unwise to discard any means of instruction, it is cer- 
tainly true that facilities which relieve us from the necessity of 
thinking for ourselves are of doubtful advantage. 

There is one source of knowledge concerning our early im- 
provements in the law which has been strangely overlooked, — 
probably because not now readily accessible. Much of our 
acknowledging and recording system of conveyancing, and many 
of our business and civic regulations, came from the local customs 
of cities and corporate towns, which had much better methods of 
conveyancing than prevailed in other parts of the realm, and 
made much better regulations of trade and commerce than the 
general laws provided. The influence of these local usages must 
have been very great. Many of our most solid colonists came 
from towns, and not from the country, and, without any statu- 
tory order to that effect or even any written or formal recogni- 
tion, their old usages became patterns of the new. It was this 
that led to many local differences in the common law of different 
colonies and States, and to mor® or less statutory differences. 
Upon this subject our text-books are either silent or misleading. 
They usually, and it may be said in most things universally, 
overlook the influence of these customs on our jurisprudence, 
and construe every thing by the general customs and laws of 
England, as if they regarded the variations as accidental devia- 
tions or unreasoned innovations, instead of usages often more 
ancient than the common law, and sanctioned by time and settled 
by long enjoyment. Every reader of history knows that the 
municipalities of England were its most enlightened and spirited 
places, and that they were always foremost in resisting encroach- 
ments, by prerogative or otherwise, on their rights. It needs no 
reasoning to inform us that this advancement in political stand- 
ing could never have been made without something in local laws 
and usages favorable to its growth and maintenance. It would 
be difficult to reckon how much we owe the old English munici- 
palities, and we ought to make it appear in our legal literature. 
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In considering how we may best secure a more intelligible and 
orderly body of law, a first necessity is a reliabie knowledge of 
the history of our law. We are tolerably supplied with good 
general histories of our political and military experiences. But 
the lack of legal history is painfully felt whenever questions are 
raised concerning rights and proceedings having no place in Amer- 
ican precedents. There are some good histories of English law, 
although they are sometimes deficient in that accuracy of state- 
ment which is required for judicial purposes. Modern research 
has brought to light many valuable documents which explain or 
illustrate legal questions. They have been used freely, and rated 
quite highly enough. But a patient lawyer who should diligently 
collate and compare what is said on various subjects by the lead- 
ing law-writers of early times could not fail to discover a body 
of legal philosophy not understood by all legal historians, yet 
probably very significant to us. Between Hale’s and Blackstone's 
days a great deal of manly philosophy, and some cardinal prin- 
_ ciples of freedom, became obscured. During that period arose 
the doctrine of parliamentary omnipotence, which was first 
asserted as an offset to royal prerogative, but became, so far as 
we were concerned, a much worse usurpation, and provoked and 
produced the American Revolution. While civil liberty was. 
gaining ground in England, one would never infer it from a 
comparison of the law writings of the fifteenth and sixteenth 
centuries with those of the latter part of the seventeenth and 
the eighteenth. During this latter period, while there were 
several able and independent judges, the writers of law-books 
did very little to increase our respect for jurisprudence. Their 
works are tame and formal compared with the outspoken and 
nervous treatises of the old statesmen, who looked upon law as 
their sovereign mistress, and not as their kitchen-maid. 

But even the best of these sages leave out of view almost 
entirely the loeal usages before referred to, which have so largely 
influenced American institutions. No way has yet been opened 
whereby we can conveniently become acquainted with the laws 
and customs of London, York, Durham, the Counties Palatine, 
the Cinque Ports, and the old seaports and boroughs in which we 
know the strength of the realm and the security of franchises 
had refuge. Enough appears to make us wish for more ; but all 
is fragmentary, and much is imperfect otherwise. Those volumes 
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which antiquarians sometimes reproduce are not within general 
reach or comprehension, and are not always chosen with a desire 
to give useful information. We can generally pick a little out of 
them ; but we want something better than bric-d-brac. If some 
good lawyer who has access to these things would perform for 
these old corporate usages and regulations as good service as the 
elder D’Israeli rendered in more purely historical and literary 
collecting, he would deserve well of the profession. Much would 
be explained in gur systems which is now misunderstood, or not 
considered at all. And we should probably find the true reasons 
for many variations in the laws and usages of our older States, 
which have followed their emigrating children into the West and 
South. 

If such a collection could be made complete enough to cover 
the whole ground, it would be both interesting and useful to 
compile from it a body of usages generally prevailing in the 
municipalities, and differing from the usual law of the realm. 
It is very well known that towns often copied each other’s sys- 
tems. But we can find very little on this subject, either in 
reports or text-books. The cases disposed of in the city and 
palatine courts, or other special jurisdictions, do not appear in 
. the collections ; and our own lawyers travelling abroad probably 

think as little of visiting these courts as of frequenting the 
sanctuary of a back-alley justice. The newspapers occasionally 
mention such public customary doings as strike their attention. 
Much amusement is sometimes produced by the boundary peram- 
bulations in the old city parishes of London, where urchins were 
formerly, and it may be are now, whipped at the landmarks, in 
perpetuam rei memoriam. Every year there is a solemn counting 
of nails and splitting of fagots, in performance of the conditions of 
some antiquated tenure. To most of us who read the accounts 
of these performances, the reasons of them are unfamiliar. Few 
know much, if any thing, about the Treasury usages, and the 
modern use of tallies, or how it came to an end in the burning 
of the Houses of Parliament. It has been shrewdly suspected 
that a more thorough knowledge of the processes of the Ex- 
chequer would have prevented some anomalies not unknown in 
our own practice, in rendering summary and ez parte judgments 
against public debtors and recognitors. And there are probably 
many things in the government routine which are about as little 
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known as local customs, that have crept into our business and 
been dealt with ignorantly. The researches of the Record Com- 
mission have brought out some things which indicate large 
reserves of material that could be obtained by proper search 
and diligence. When these matters are brought to light, we 
shall no doubt be able to find in them many peculiar ways and 
practices which will seem familiar from their existence in a mod- 
ified form among us, as we often trace a family likeness to a 
remote ancestor. 

So far as our recognized law is concerned, it has been a favorite 
scheme of legal philosophers to reduce it to a short and simple 
code, embracing all permanent and general rules, if no more. 
In our composite government this can never be done by authority. 
Our success in getting it done by law in the several States whose 
revised statutes are meant to approximate it, has not been flat- 
tering. The most celebrated revisions have led to much litiga- 
tion, and the work of construing them has been increased by 
amendment. 

But there is not, and never has been, any reason why those 
who have faith in the plan should not attempt it themselves. If 
properly framed, it would be very desirable, and might at any 
rate form the basis for a scheme of institutes. We have already 
several text-books on particular branches of the law, which have 
aimed at something like it, and have done much to prepare for 
it. But such a work cannot be well done at once or at a single 
heat. The condensing process must be very gradual. Before a 
short paragraph containing a perfect enunciation of a principle 
can be framed correctly, the entire statement must be found or 
prepared at sufficient length, and with care enough to include 
every exception and qualification. Not until the whole ground 
is covered in this way can the work of condensation begin. Then 
every redundancy must be so carefully pruned off as to remove 
nothing that is not superfluous. In this way, by degrees, the 
complete proposition will be developed, containing every thing 
essential, and nothing else. Such work cannot safely be done 
by the unaided work of a single person. It needs the aid of 
conference and suggestion, and of fresh and independent crit- 
icism. 

Every formula that does not convey a clear and complete 
meaning to others is defective. The difficulty with single writers 
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is that they read their own writings in the light of their own 
knowledge and theories, and forget that others who read them 
do not have the same preparation, and do not look through the 
author’s eyes. The Institutes of Justinian, which are perhaps as 
perfect of their kind as any legal writings in existence, were not 
only prepared by a joint commission, but are evidently old maxims 
newly arranged. The same formulas appear repeatedly in the 
Digest, and in older collections. The American codes, which 
have always been prepared under joint supervision, and are very 
ably drawn, are not exceptions to the rule that such formulation 
cannot be done at once. With all their care in comparing and 
revising, and in spite of the aid freely sought of outside criticism, 
they cannot be regarded as beyond the need of considerable 
amendment. The preparation of the French codes, the history 
of which is very carefully recorded, was more deliberate and 
cautious by far than that of the system of Justinian, and resulted 
in very remarkable success. They represent the successive 
efforts of centuries, and of many minds of several generations. 

Some confusion has been caused by the use of the term “ code,” 
to represent what was formerly known as institutes, as well as 
with its old meaning as a body of enacted, instead of common- 
law, regulations. The distinction is not very important, perhaps, 
because the State codes have all been made to embrace common 
as well as former statute law. It is the common law which most 
needs this process. But there is a difference both in the capacity 
and in the necessity of compression, in different branches of the 
law, that it is not wise to overlook. 

It will be found, on comparing the earlier collections of insti- 
tutes, that those branches of the law which are most important, 
because pertaining to rights and estates, are most easily made in- 
telligible in a short form, and that those which involve arbitrary 
rules instead of questions of moral principle or convenience are 
much more troublesome to condense. The customary land-laws 
were so familiar to the people, that they needed little more expla- 
nation than questions of natural justice. If we take the English 
books, we find Fortescue, St. Germain, Littleton, Finch, and some 
anonymous authors of institutes, putting the whole body of the 
common law within so small a compass that it can be read in a 
morning, with as fair a comprehension as if it had been consid- 
erably expanded. Justinian’s Institutes, which are also very 
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broad in their scope, take up very little space. Loysel summed 
up the entire customary law common to the Pays Coutumier, 
which embraced the northern half of France, into nine hundred 
and nineteen articles, which average less than three lines to an 
article, and which, when accompanied by a very full body of 
comments and illustrations, —the result of the learned and en- 
thusiastic devotion of several successive editors, all men of 
distinction, — require less than seven hundred duodecimo pages 
to contain them. The eighty-three articles, summing up the lib- 
erties of the Gallican Church, with preface and comments, occupy 
fifty-five duodecimo pages. The Great Charter and the Con- 
stitution of the United States, both “institutional” documents, 
are certainly any thing but prolix. The annotated edition of 
the Coutume de Paris, which was the common law of Canada, 
is in two small 16mo volumes, which can readily be carried in 
a side-pocket. 

These summaries are chiefly occupied with civil rights, al- 
though some of them touch on crimes. But the criminal law, 
although pervaded by certain general principles, is nevertheless 
a system of positive law, and the best writers on it have found 
it necessary to write at some length. It has required less aid 
from commentaries for the same reason, because the text itself 
is its own comment. Early writers have been heavily overlaid 
with annotations, but these have been chiefly made up by mul- 
tiplying citations or illustrations, and not by explanations. 

These short treatises, whether broken up into distinct prop- 
ositions or written consecutively in an orderly manner, are not 
calculated or designed to be used alone as complete bodies of the 
law. But they ought to be complete summaries of it, and to 
need no other help to give their readers a correct outline. It is 
said that Justinian’s Institutes were meant for students. All 
persons who desire to know law or any other branch of knowl- 
edge find it profitable to have a preliminary view of the entire 
field, so that when they go more fully into details they can have 
constantly before them the general scheme, and know how each 
particular part fits into its place with the rest. When we have 
once learned this, the rest becomes comparatively simple. It is 
therefore of prime importance that these brief treatises should 
be very simple and clear, so as to present no hindrance to any 
reasonably good mind, and assume no knowledge beyond that of 
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ordinary men. After they have been carefully read, the larger 
knowledge must be obtained from more extended general commen- 
taries and from special treatises, with such outside references and 
supplements as may be found convenient. But the little books 
will, if written as they should be, never lose their value for 
reference and review. 

We have had some excellent contributions of this kind within 
a few years; not, perhaps, as complete and compendious as pos- 
sible, but far more so than in the days of bulky books of badly 
arranged material seemed probable. The English handy-books 
have been followed by some excellent American first-books of 
various kinds, not yet, perhaps, sufficiently tested, but at least 
appearing well. Some valuable compends of existing law on 
special topics, which have acquired deserved reputation on both 
sides of the water for their exact brevity, have not been found 
suited for elementary teaching, because assuming too much 
knowledge. It is sometimes forgotten that under the jury sys- 
tem all of our law has to be applied to facts by men who have no 
professional training, and every one who seeks to formulate the 
law should bear this in mind. It is also one of the temptations 
of acute lawyers to deal with evidence as if cases could be estab- 
lished according to the strict methods of the logicians. But we all 
know that when issues once opened must be disposed of at once, 
with such testimony as is attainable and with no means of 
exhausting the possibilities, very few cases can be determined 
with logical certainty. We must go largely on presumptions 
from what seems to be a reasonable preponderance of evidence, 
with a full understanding that the finding may be wrong, but 
with a fair probability that it is right. The rigid logicians do 
not make allowance enough for the variable, but inevitably 
present, element of human nature, and they do not furnish the 
best rules for use in legal controversies, however valuable they 
may be as suggestions for improvement. It is unsafe to have any 
part of the law too subtle for popular comprehension. And laws 
which do not satisfy the popular sense cannot be carried out. 

The French codes already referred to are said by the learned 
jurists of France to represent the popular usages very thoroughly. 
The reduction of the customs into shape was by calling assem- 
blies of delegates from all parts of each province, and acting on 
their agreed testimony upon each provision. Many rules appear 
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in very antique language, and had evidently been handed down 
in the same words by tradition. From a comparison of these 
customs, learned jurists, acting on their own behalf and not for 
the government, deduced a system of rules which they found in 
all the customs, and which may be said to have been the common 
law of France. The Marine Ordinance of Louis XIV. is, no doubt, 
little more than the collation of the existing marine usages and 
regulations. It resembles very closely the other sea-laws. Be- 
fore the Code Napoleon was passed, successive lawyers of the 
first merit had spent much labor in perfecting the statement of 
legal doctrines, and the French are noted for their skill in such 
work. The commission had few crude materials to deal with. 
And yet every sentence was discussed with the same thorough- 
ness that made the translation of the English Bible so perfect in 
the accuracy and beauty of its language. When any American 
lawyer desires to set forth perfect legal formulas, he will find it 
necessary to use similar means, and no one need be troubled if 
perfection does not come in his day. We can find profit in less 
than perfection, if it is modest in its claims. 

Our ordinary text-books are so well prepared that we need 
very little more than a good collection of institutes to present a 
complete system, and serve as a general introduction and analy- 
sis. Our books are often written by profound jurists, and most 
of them from the beginning have made principles prominent, and 
not merely dwelt on authorities. The English text-books since 
Lord Hale’s day have very generally been no more than con- 
venient digests. Jones on Bailments and Abbott on Shipping 
were out of the common order. The present generation of 
English lawyers take much more philosophic views than some of 
their predecessors, and deal with important questions liberally 
and sensibly. But while there never was a time when there 
were not great English lawyers, the last century did not bring 
to the surface any considerable ability in public law, and such 
men as Mansfield and Thurlow and the Yorkes will be remem- 
bered as exceptional. Eminence in legal acuteness alone is not 
likely to interest posterity. : 

During all of our early history we were constantly engaged in 
a struggle to maintain the most important principles of constitu- 
tional and international law, and our books are a natural result 
of that training. The names of Kent and Story always come te 
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the front in all mention of legal bibliography. Judge Story 
injured his later editions by diffuseness, but his books are, never- 
theless, written on a true theory, and: philosophically. Chan- 
cellor Kent’s simple and orderly commentaries are as conspicuous 
for wisdom and sagacity as for sound learning, and made the law 
so plain to the common understanding that it is at once recog- 
nized as justice. We have a fair share of good treatises written 
by men of eminence and long experience. We find them rapidly 
taking the place of older books, and relieving lawyers from a good 
deal of case-reading. They are rapidly tending, however, to 
special treatment of narrow subjects, which is very convenient 
to the practitioner, but which is apt to lead the writers into 
treating them as hobbies, and exaggerating their importance. 
It is also likely to lead to dwelling on fine distinctions, which in 
business matters makes bad law. Where a distinction is too 
attenuated for ordinary notice, it is wise to conclude, in the lan- 
guage of the old adage, de non apparentibus et de non existentibus 
eadem est ratio. 

When our law has been so modified by the new industries and 
interests so rapidly springing up on every side, as to need 


another Kent to bring it into system, he will find his material 
already very well classified ; and so much of the law as is common 
to all of the States can undoubtedly be brought into so good a 
shape that the citer of many cases will be looked upon as one of 
the curiosities of the bar. 


JAMES V. CAMPBELL. 
Derroit, Mics. 
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Railway Negligence. — Injury to Employé. 
SUPREME COURT OF MISSOURI, 1879. 


SMITH v. THE ST. LOUIS, KANSAS CITY, AND NORTHERN 
RAILWAY COMPANY, Appellant. 


1. Railroad Companies. — Duty to Employés as to Mechanical Appliances. — Railroad com- 
panies are bound to use appliances which are not defective in construction; but as between 
them and their employés they are not bound to use such as are of the very best or most 
approved description. If they use such as are in general use, that is all that can be re- 
quired. This principle is applied to the use of the T rail for a guard to railroad switches, 
it appearing that, although a guard made of U rail would be safer for employés and 

, would answer the purpose of the company equally well, yet the T rail was the one in gen- 
eral use. 


2. Continued. — Knowledge of Danger.— A brakeman who continues in the service of 
a railroad company with knowledge that the guard of a switch is made of T rail cannot 
recover for injuries sustained in consequence of his foot being caught between the guard 
and the frog, notwithstanding it may appear that if the guard had been made of a different 
rail it would have been less dangerous. 


Tals was an appeal to the Supreme Court of Missouri from the Cireuit 
Court of Jackson County. Hon. S. H. Woodson presiding. 

The case is stated in the opinion of the court. 

Wells H. Blodgett, for appellant. 

L. C. Slavens, for respondent. 

Henry, J. Plaintiff was employed as a brakeman by defendant, and, 
in attempting to uncouple some cars, was knocked down and his foot was 
run over by the car next behind him, inflicting an injury of so serious a 
nature as to render amputation of the leg above the knee necessary. He 
went between the cars while they were in motion, removed the coupling- 
pin, then went back to take out the link, and, while walking between said 
cars, his right foot outside and his left foot inside of the rail, his left foot 
was caught and held fast between the guard-rail and that of the main track. 
It was thus that the accident occurred, and this action is to recover damages 
for the injury. The particular negligence alleged in the petition was, first, 
that the guard-rail was unnecessary where it was placed; and, second, 
that said guard-rail was.constructed of railroad iron, known as the T rail, 
instead of a different kind of rail, which would have been as serviceable to 


1 We are indebted for the report of this case, as here given, to the courtesy of the 
official reporter, Thomas K. Skinker, Esq. 
VOL. I.—N. 8. 19 
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defendant and less dangerous to its employés. The first ground was aban- 
doned on the trial, and plaintiff, relying on the second, introduced eyi- 
dence tending to show that a guard-rail of railroad iron, known as U rail, 
would have been as serviceable to the company and less dangerous to its 
servants ; that, owing to the form of the U rail, his foot could not have 
been caught and held as it was in the T rail. 

Donnelly, who testified for plaintiff, stated that the T rail is in general 
use in this country; that there are some U rails in use on the bridge at 
Kansas City ; that he knew of no other place where that kind of rail was 
in use. Knickerbocker, for plaintiff, testified that he had had about twenty 
years’ experience in the construction of railroads, laying tracks, &c.; that 
he worked on the Illinois Central Railroad in T854, and on an Iowa railroad 
in 1856, and subsequently on the Fort Scott and Hannibal & St. Joseph 
railroads; that he never had any thing to do with any except the T rail; 
never saw the U rail; that he knew nothing of it but from the works he 
studied. The evidence showed conclusively that the T rail is that generally 
used, and that the U rail is but little used by railroad companies. 

The plaintiff had been about six days in defendant’s employment when 
the accident occured. He had, before entering into defendant's service, 
been engaged three or four years on the Illinois Central, on which road the 
T rail was in use. He knew there was a switch at that place where he was 
injured, and that it was of T rail, and testified that generally there were 
guard-rails where there were switches, and could not say that he ever saw 
a switch without a corresponding guard-rail. J. M. Buckley and Mr. 
Emerson both testified to an experience in railroading of several years, 
on different roads, and to an acquaintance with the roads running into 
Kansas City, also the Illinois Central, the Pennsylvania Central, the La- 
fayette & Indianapolis, the New Albany & Salem, and others, and that they 
never saw any other than the T rail used in the construction of guard- 
rails. 

For the plaintiff the court instructed the jury as follows : — 

1. If the jury find from the evidence in this cause that the guard-rail 
belonging to and used by defendant in operating its road, and carrying on 
its business as a part of said road or appurtenances, was, from the situation 
or construction thereof, unsafe for employés of said railroad company 
employed in operating said road, and that the same, ¢. e. said guard-rail, 
might have been so made, situated, or constructed as could have answered 
as well all the uses of said defendant in operating its said road, and at the 
same time have been safe for its employés while engaged in the discharge 
of their duties in operating said road, and that the defendant knew this, or 
might have known it by the exercise of reasonable care and diligence, then 
the jury are instructed that the defendant is liable to the plaintiff for 
damages for any injuries which, from the evidence, they find he has re 
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ceived in consequence of such unsafe guard-rail, after such want of safety 
of the same was known, or, by the exercise of reasonable care and diligence, 
might have been known to the defendant ; and provided, also, they believe 
from the evidence that plaintiff, when he received such injuries, was exer- 
cising ordinary care and diligence, and did not know of such unsafety of 
such guard-rail. 

2. If the jury find from the evidence in this case that the guard-rail used 
by the defendant when the plaintiff was injured was, from its make or con- 
struction, unsafe, and that defendant knew thereof, or might have known 
thereof by the exercise of reasonable care and diligence, and that plaintiff 
was istjured by his foot being caught in said guard-rail, the jury are in- 
structed that the defendant is liable to plaintiff for any injuries he has 
received in consequence of such defect in the make and construction of 
said guard-rail after it was known, or could have been known by the de- 
fendant; if they further believe that the plaintiff was exercising ordinary 
care and prudence at the time he received the injury, and did not know of 
the defect in said guard-rail in its make and construction. 

The following, asked by defendant, were refused : — 

8. The plaintiff was bound to exercise such care and prudence as was 
commensurate with the danger of the employment in which he was engaged, 
and if you believe that, at the time of the happening of the injuries com- 
plained of, plaintiff was not exercising such care and prudence as was 
commensurate with the danger incident to his employment, when by the 
exercise of such care and prudence he could have avoided the injury, then 
_ he cannot recover in this action. 

15. If the evidence shows that the defendant used, at the place where 
plaintiff was hurt, the most approved style or kind of tracks and guard-rails, 

and that the same were in general or universal use in this country, or 
_ this part of the country, and that the same were placed or located in the 
usual or approved methods in use by the best constructed and conducted 
roads of the country, then, in such case, the plaintiff cannot recover. 

There is a perplexing confusion and conflict in the authorities with 
regard to the duty of a railroad company to its employés, in the matter of 
furnishing implements and machinery for them to work with. In some of 
the cases dangerous and defective machinery and implements are con- 
founded. Machinery is not necessarily defective because dangerous. The 
most perfect steam-engine requires skill and care in its management, and 
is a dangerous agent. Circular saws, planing-machines, and nearly all 
machines used in wood-work are dangerous, but not, therefore, necessarily 
defective. This distinction must be kept in view in determining all ques- 
tions which arise in suits for injuries received by employés in using 
implements and machinery furnished them by the employer. 

If the employer furnish defective machinery to an employé ignorant of 
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a defect which was, or might have been, knotwn to the employer by the 
use of proper care and vigilance, he is liable to the employé for any injury 
the latter may sustain in operating the machine with proper care on his 
part. This is all that was decided in Porter v. The Hannibal & St. Jo. R. R. 
Oo., 60 Mo. 162. As was said by Bacon, J., in Warren v. Erie R. R. Oo., 
39 N. Y. 471: “ We are not now dealing with the liability which a rail- 
road corporation assumes in respect to the safety and security of passengers 
transported on their road for a compensation, and in regard to whom they 
become absolute insurers against all defects which the highest degree of 
vigilance would detect or provide against. The liability here, if there is 
any, is measured by that lower standard which all the authorities recognize 
in the case of an employé, and which is answered if the care bestowed 
accords with that reasonable skill and prudence which men exercise in the 
transaction of their accustomed business and employments. Lewis, Admr., 
v. St. Louis & Iron Mountain R. R. Co., 59 Mo. 530, is not in conflict with 
the foregoing views of the New York court in the decision of the question 
before the court. The plaintiff’s intestate was a brakeman, and, in coupling 
cars, stepped along as they moved, partly forward and partly out toward 
the rail, until he reached the rail, when, taking a step sideways to get clear 
of the rail, his right foot went into a hole, which caused him to fall, and in 
falling his left foot was caught by the wheel of the car, which ran over and 
crushed it. The hole had been dug by steamboat men for a purpose of their 
own, and had, to the knowledge of other brakemen, been there several days, 
and the attention of the section-foreman had been called to it. The evi- 
dence tended to show that plaintiff's intestate was ignorant of its existence. 
The principal question in the case was whether the instruction for plaintiff 
was correct, which declared that defendant was responsible if the risk of 
injury to the plaintiff was increased by the hole being there, and it was 
allowed to remain after defendant knew of its existence, or might, by the 
exercise of reasonable diligence and care, have known thereof, and that the 
injury was received in consequence of the hole remaining after défendant 
knew or might have known of its existence. Upon the hypothetical case 
thus put to the jury, no doubt could be entertained of defendant’s liability. 
The instruction was proper, and the court so held, but the principle con- 
trolling that case is wholly inapplicable to this. In discussing the questions 
involved in that instruction, Wagner, J., who delivered the opinion, remarks: 
“ The rule has long been established, and is founded in reason and justice, 
that it is the duty of railroad companies to keep their road and works, and 
all portions of their track, in such repair and so watched and tended as to 
insure the safety of all who may lawfully be upon them, whether passenger, 
or servants, or others. They are bound to furnish a safe road and suf- 
ficient and safe machinery or cars. The legal implication is that the roads 
will have and keep a safe track, and adopt all suitable instruments and 
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means with which to carry on their business.” This paragraph of the 
opinion is relied on by respondent, and, if it is to be taken literally, without 
qualification, it furnishes some support to the doctrine announced in plain- 
tiff’s first instruction. What is meant by a safe track is not very clear. 
An absolutely safe track is one on which no accident could occur attribu- 
table to the track. On the best roads in construction and management 
accidents do occur, and a strictly safe track is nowhere to be found. The 
remarks we have quoted, taken literally, without qualification, are dis- 
approved. 

The plaintiff who avers must prove negligence. Is the fact that there 
is another kind of rail, of which a guard-rail might be constructed which 
would be safer for employés, and would equally answer its purpose, 
sufficient to render the company liable to an employé for injury received 
by him in consequence of the failure of the company to use that other kind 
of rail? Is proof of that fact proof, or any evidence, of negligence on the 
part of the company? Plaintiff’s first instruction declares that it is. 
Wharton, in his Law of Negligence, section 213, says: “An employer is 
not required to change his machinery in order to apply every new inven- 
tion, or supposed improvement in appliance, and he may even have in use 
a machine, or an appliance for its operation, shown to be less safe than 
another in use, without being liable to his servants for the non-adoption 
ofthe improvements; provided the servant be not deceived as to the 
degree of danger that he incurs.” Again, in section 244: “ When an 
employé, after having the opportunity of becoming acquainted with the 
risks of his situation, accepts them, he cannot complain if he is subse- 
quently injured by such exposure. Hence, to turn specifically to the 
consideration of the employer’s liability, an employé who contracts for the 
performance of hazardous duties assumes such risks as are incident to 
.their discharge from causes open and obvious, the dangerous character of 
which causes he has had opportunity to ascertain.” The authorities cited 
by him in support of these propositions fully sustain the text. Take the 
case of an engineer who for years has been operating just such an engine 
as that he is employed to run, and is injured by an explosion which would 
not have been so likely to occur if* an improvement or appliance had been 
furnished by the employer, in use elsewhere, would the employer be liable 
to him in an action for damage because he had not furnished such improve- 
ment or appliance? If the railroad companies are required to take up 
their rails whenever a better rail is manufactured, because it would afford 
greater security to their employés, and to discard their machines when- 
ever a more perfect machinery is invented, or be liable to any employé 
who may be injured in using the old machinery, it would impose’ upon 
them pecuniary burdens which would compel them to suspend the opera- 
tion of their roads. 
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In Winder v. The Baltimore & Ohio R. R. Co., 32 Md. 411, the court 
remarks: “ In the case before us, the question depending upon a diversity 
of opinion as to whether the eye-bolt or the hook is the better mode of 
fastening the brake is immaterial, as both seem to be approved appliances, 
tested by trial and experience; and if it were conceded that the eye-bolt 
has superior merits, it by no means follows that the defendant was bound 
to discard the hook that had been used for a long time and on so many 
trains without accident. A master is not bound to change his machinery 
in order to apply every new invention or supposed improvement in ap- 
pliances, and he may even have in use a machine or an appliance for its 
operation shown to be less safe than another in general use, without being 
liable to his servants for the consequence of the use of it. If the servant 
thinks proper to operate such machinery, it is at his own risk, and all that he 
can require is that he shall not be deceived as to the degree of danger that 
he incurs.” Wood, in his Law of Master and Servant, says, section 331; 
“The employer is not bound to employ the latest improvements in 
machinery, and is not liable for an injury which might have been avoided 
if such improved machinery had been in use.” 

In 7. W.3 W. Ry. Co. v. Asbury, 84 Ill. 434, which was an action by his 
administrator to recover damages for an injury received by an employé, 
the court remarked: “They (railroad companies) are not required to seek 
and apply every new invention, but must adopt such as are found, by 
experience, to combine the greatest safety with practical use.” That case 
goes far enough in that direction, and we think too far, in regard to the 
duties it exacts of the employer to the employé. The principle announced 
in the above extract applies to the relation of carrier and passenger, but 
is more exacting of the companies, with respect to employés, than we 
think warranted by the authorities. There is no fault to be found with 
what was decided in the case. It is an authority, we think, against this 
plaintiff’s first instruction, considering the evidence in the cause. Even 
the doctrine announced in the paragraph quoted from that case will not 
sustain the judgment in this. The evidence does not show that the U rail 
“has been found by experience to combine the greatest safety with prac- 
tical use.” Reason and the weight of authority alike condemn the first 
instruction given for the plaintiff. The liabilities of railroad companies to 
their passengers, and their liability to their employés, are to be distin- 
guished, as in Warren v. The Erie R. R. Oo., 39 N. Y. 471, and Tinney 
v. The Boston & Albany R. R. Co., 62 Barb. 218. The highest degree of 
diligence is required in the one case, and the lowest standard in the other 

Applying these principles to this case, what right has plaintiff to 
recover from the company? He was an experienced railroad man, thirty- 
five or forty years of age, had worked for years on railroads constructed as 
defendant’s was. He had never seen any other than a T rail used. He 
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knew that the guard-rail was at the place where he was injured, and that 
it was made of T rail, This was his own testimony, and he proved by 
other witnesses that the U rail would have been less dangerous, although 
it was but little used in this country; his own witnesses stating that the 
most they knew of the U rail they had learned from books, and not from 
observation. This, with evidence of the particular manner in which he 
received the injury already detailed, and the extent of his injury, was the 
case made by the plaintiff, and his evidence neither proved, nor had any 
tendency to prove, negligence on the part of the defendant whith made it 
liable in damages for the injury plaintiff received. The instruction asked 
by defendant at the close of plaintiff’s evidence, that it was not sufficient to 
warrant a verdict for plaintiff, should have been given. The first instruc- 
tion for plaintiff, as already indicated, was also erroneous. Defendant’s 
third instruction should have been given if there had been any evidence 
tending to show carelessness on the part of plaintiff, but there was none. 
We think that under the circumstances of this case the fifteenth in- 


struction asked by defendant should have been given. The evidence 


showed that the plaintiff was fully acquainted with the risk he incurred 
from the nature of his employment and the kind of rail used for guard-rails 
on defendant’s road. It might not be a proper instruction in a case where 
the employé was inexperienced and ignorant of the danger he incurred 
in the work he was employed to perform. The judgment is reversed. 


The other judges concur. Reversed. 


NOTES. 


§1. Comments on the foregoing Case.— The conclusion reached by the 
court in the foregoing case is unquestionably correct. The first paragraph of 
the charge of the circuit judge stated correctly an abstract proposition of law; 
but the facts of the case, as stated in the opinion, disclose no evidence of neg- 
ligence on the part of the railway company, and there was hence no case to go 
to the jury. If the plaintiff’s petition stated his case as disclosed by his proof, 
the case ought to have gone off on demurrer; if not, as soon as those facts were 
developed by the plaintiff’s testimony, the trial court ought to have instructed 
the jury to find for the defendant. It is a well-recognized qualification of the 
liability of a master to his servant, that the former is not bound, under all 
circumstances, to provide the latter with the safest known appliances and in- 
struments; nor is he responsible for a failure to discard one which is not such, 
and to supply its place with something safer.? 


1 Fort Wayne, §c. R. Co. v. Gilder- 
sleeve, 33 Mich. 133 (followed in Botsford 
v. Michigan, &c. R. Co., id. 256). To 
the same effect are Stack v. Patterson, 
6 Phila. 225; Western, gc. R. Co. v. 
Bishop, 50 Ga. 465; Wonder v. Baltimore, 
$c. R. Co., 82 Md. 411; Jones v. Gran- 


ite Mills Co., 7 Reporter, 146; Piper v. 
New York, &c. R. Co., 1 N. Y. S.C. (T. 
& C.) 290; Salters v. Delaware, §-c. Canal 
Co., 3 Hun, 838; Hayden v. Smithville 
Man. Co., 29 Conn. 548; Kelley v. Sil- 
ver Spring, §c. Co. (Rhode Island, 1878), 
7 Reporter, 60. 
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As indicated in the foregoing opinion, there are cases holding otherwise;! 
but they ignore the general principles, founded in reason and justice, which 
the English and American courts have generally agreed upon as governing the 
master’s liability to his servant. 

§ 2. The Governing Principle stated. —The governing principle of all such 
cases is this: The servant, when he enters into the service, is deemed to agree 
with the master that he will assume all risks which are ordinarily and nat- 
urally incident to the particular service. On the other hand, the master 
impliedly agrees with the servant that the former will not subject the latter, 
through negligence, fraud, or malice, to risks greater than those which fairly 
and properly belong to the service in which he is about to engage. If, without. 
the consent of the servant, express or implied, the master subjects him to risks 
beyond these, and he is thereby injured, the master must pay to him the re- 
sulting damages. The negligence for which the master may be thus liable to 
the servant is generally classified under three heads: — 

1. Negligence in subjecting the servant to the risk of injury from defective 
or unsafe machinery, buildings, premises, or appliances. 

2. Negligence in subjecting him to the risk of injury from unskilful, 
drunken, habitually negligent, or otherwise unfit fellow-servants. 

3. Negligence where the master or his vice-principal personally interferes, 
and either does or commands the doing of the act which caused the injury. 

For the purpose of this discussion, negligent injuries of the third class may 
be left entirely out of view. In the first two cases, the unfitness of the build- 
ing, premises, machine, appliance, or fellow-servant, must have been known to 
the master, or must have been such as, with reasonable diligence and atten- 
tion to his business, he ought to have known. It must also have been un- 
known to the servant, or such as a reasonable exercise of skill and diligence in 
his department of service would not have discovered to him.? 

If the master has not been personally negligent in any of these particulars, 
and hurt nevertheless happens to the servant, the master will not be answer- 
able in damages therefor; but the servant’s misfortune will, accordingly as 


1 Thus, in an action by a railway em- 
ployé against the company for damages 
alleged to have been sustained by him in 
consequence of being obliged to use de- 
fective machinery, the Supreme Court of 
Indiana sanctioned the following instruc- 
tion: “It is negligence to use cars dan- 
gerous in their construction when there 
are others to be used which are not dan- 
gerous. Railway companies are bound to 
procure the best; otherwise they must 
be held responsible.” St. Louis, &c. R. 
Co. v. Valirius, 56 Ind. 511, 619. Com- 
pare Toledo, &c. R. Co. v. Wand, 48 Ind. 
476; Smith v. New York, &c. R. Co., 19 
N. Y. 127; Hegeman v. Western R. Corp., 
13 N. Y. 9. 

2 Walsh v. Peet Valve Co., 110 Mass. 
23; Cayzer v. Taylor, 10 Gray, 274; 


Coombs v. New Bedford Cordage Co., 102 
Mass. 572; Schr. Norway v. Jensen, 52 
Ill. 873; Hayden vy. Smithville Manuf. 
Co., 29 Conn. 548; Morris v. Gleason, 
1 Bradw. 510; Jndianupolis, gc. R. Co. 
v. Love, 10 Ind. 554; Ohio, gc. R. Co. v. 
Hammersley, 28 Ind. 3871; McGatrick v. 
Wason, 4 Ohio St. 566; Sullivan v. Louis- 
ville Bridge Co., 9 Bush, 81, 89; Nolan v. 
Shickle, 3 Mo. App. 800; Cummings v. 
Collins, 61 Mo. 520; International, &c. R. 
Co. v. Doyle, 49 Tex. 190; Houston, 
&c. R. Co. vy. Oram, id. 841; Ogden v. 
Rummens, 3 Fost. & Fin. 751; Williams 
v. Clough, 3 Hurl. & N. 258; Seymour v. 
Maddox, 16 Q. B. 326; Priestley v. Fowler, 
5 Mee. & W.1; Perry v. Marsh, 25 Ala 
659, 
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the facts appear, either be ascribed to his own negligence, or ranked in the 
category of accidents, the risk of which, by his contract of service, he is 
deemed voluntarily to have assumed.? 

The master’s obligation is not to supply the servant with safe machinery, 
with machinery not defective, or with any particular kind of machinery; but 
it is an obligation to use ordinary and reasonable care not to subject him to 
unreasonable or extraordinary dangers, such as he did not impliedly agree to 
encounter, by sending him to work in dangerous buildings, on dangerous 
premises, or with dangerous tools, machinery, or appliances. If the master 
has failed in his duty in this respect, and the servant has, in consequence of 
such failure, been injured, without fault on his part, and without having vol- 
untarily assumed the risk of the consequences of the master’s negligence, with 
full knowledge, or competent means of knowledge, of the danger, he may 


recover damages of the master.? 


1 Ormond y. Holland, El. Bl. & El. 102 ; 
Hayden v. Smithville Man. Co., 29 Conn. 
549; Gibson v. Erie R. Co., 63 N. Y. 449; 
5 Hun, 31; Morris v. Gleason, 1 Bradw. 
510; Wonder v. Baltimore, §c. R. Co., 32 
Md. 411; Summersell v. Fish, 117 Mass. 
812; Tinney v. Boston, gc. R. Co., 62 
Barb. 218 (affirmed, 52 N. Y. 682); 
Columbus, §c. R. Co. v. Arnold, 31 Ind. 
174; Malone v. Western Trans. Co., 5 
Biss. 815; Kielley v. Belcher, §-c. Mining 
Co., 8 Sawyer, 487; Warner v. Erie R. 
Co., 39 N. Y. 468; 49 Barb. 558; Han- 
rathy v. Northern Central R. Co., 46 Md. 
280; Gibson v. Pacific R. R., 46 Mo. 163; 
Hubgh v. New Orleans, §c. R. Co.,6 La. 
Ann. 495; O'Donnell v. Allegheny Valley 
R. Co., 59 Pa. St. 239; Moss v. Pacific 
R. R., 49 Mo. 167; Gilman v. Eastern R. 
Co., 10 Allen, 288; 18 Allen, 433; Roh- 
back v. Pacific R. R., 43 Mo. 187; Michi- 
gan, &c. R. Co. v. Dolan, 32 Mich. 510; 
Felch vy. Allen, 98 Mass. 572; Ladd v. 
New Bedford R. Co., 119 Mass. 412 ; Moss 
v. Johnson, 22 Ill. 633; Nolan v. Shickle, 
8 Mo. App. 800; Zndianapolis, gc. R. Co. 
v. Love, 10 Ind. 554. 

2 The following cases, as well as most 
of those previously cited, sustain the 
text, — Britisu: Paterson v. Wallace, 1 
Macq. H. L. Cas. 748; 1 Pat. Se. App. 
889; Holmes v. Clarke, 6 Hurl. & N. 349 
(affirmed in Exchequer Chamber, sub 
nom. Clarke v. Holmes, 7 Hurl. & N. 937) 
Marshall vy. Stewart, 2 Macq. H. L. Cas. 
80; s.c.1 Pat. Se. App. 447; 33 Eng. 
L. & Eq. 1; Griffiths v. Gidlow, 8 Hurl. & 
N. 648. Compare Fowler v. Locke, 41 
L. J.C. P. 99. Unirep States: Jones 


v. Yeager, 2 Dill. 64; 5 Ch. Leg. N. 25; 
Dillon v. Onion Pacific R. Co., 8 Dill. 
319. Carirornta: Hallower v. Henley, 
6 Cal. 209. Connecticut: Hayden v. 
Smithville Man. Co., 29 Conn. 459. In- 
Lino1s: Chicago, &c. R. Co. v. Swett, 45 
Ill. 197; Illinois, gc. R. Co. v. Welch, 52 
id. 183; Schr. Norway v. Jensen, id. 
873; Chicago, &c. R. Co. v. Jackson, 55 
id. 492; Toledo, §c. R. Co. v. Conroy, 68 
id. 560; s. c. 61 id. 162; Chicago, &c. R. 
Co. v. Taylor, 69 id. 461; Perry v. Rick- 
etts, 55 id. 234; Illinois, &c. R. Co. v. Pat- 
terson, 69 id. 650: Toledo, gc. R. Co. 
v. Fredericks, 71 id. 294; Fairbank v. 
Haentzsche, 73 id. 286; Indianapolis, &c. 
R. Co. v. Flanigan, 77 id. 865; Toledo, &e. 
R. Co. v. Asbury, 84 id. 429; s.c. 17 Alb. 
L.J.91. Indianapolis, &c. R. 
Co. v. Love, 10 Ind. 554; Thayer v. St. 
Louis, ge. R. Co., 22 id. 26; Columbus, 
&c. R. Co. v. Arnold, 31 id. 174; St. Louis, 
§c. R. Co. v. Valirius, 56 id. 512. Towa: 
Greenleaf v. Lilinois, §-c. R. Co., 29 Iowa, 
14; Muldowney v. Illinois Central R. Co., 
89 id. 615. Kentrocky: Sullivan v. 
Louisville Bridge Co., 9 Bush, 81; Quaid 
v. Cornwall, 13 id. 601; 8. c. 5 Reporter, 
698. Marne: Buzzell v. Laconia Man. 
Co., 48 Me. 113; Lawler v. Androscoggin, 
&c. R. Co., 62 id. 463 ; Shanny v. Andros- 
coggin Mills, 66 id. 420. Maryann: 
Cumberland, &c. R. Co. v. The State, 44 
Md. 283; Cumberland, &c. R. Co. v. The 
State, use of Hogan, 45 id. 229. Massa- 
CHUSETTS: Cayzer v. Taylor, 10 Gray, 
274; Snow vy. Housatonic Rk. Co. 8 Allen, 
441; Hackett v. Middlesex Man. Co., 101 
Mass. 101; Huddleston v. Lowell Machine 
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§ 3. Degree of Care exacted of the Master.—In the preceding case the 
learned judge correctly says that the liability of railroad companies to their 
passengers, and their liability to their employés, are to be distinguished, 
But the statement that ‘‘ the highest degree of diligence is required in the one 
case, and the lowest standard in the other,’ is, to say the least, an extraordi- 
nary statement. If railroad managers were to get the impression that this is 
the law, it would tend greatly to lessen the security of the lives of their em- 
ployés. We do not believe that any well-considered case can be found which 
contains even a dictum which lends support to this statement. The lowest 
standard of care which we can imagine one person as owing to another is that 
which one person may be supposed to owe to another who, at the particular 
time, is committing an aggravated trespass upon his rights. Trespassers, 
whether men,? children,? or dumb beasts, cannot be injured with impunity; 
and while the person upon whom the trespass is being committed may use the 
necessary force to expel the trespasser, he is under an obligation to use rea- 
sonable care not to inflict another or greater injury than that which may 


result from the application of this necessary and reasonable force. 


Co., 106 id. 282; Walsh v. Peet Valve 
Co., 110 id. 23; Summersell vy. Fish, 117 
id. 312; Arkerson v. Denison, id. 407. 
Micuican: Fort Wayne, §c. R. Co. v. 
Gildersleeve, 33 Mich. 134; Botsford v. 
Michigan, R. Co., id. 256. 
sota: Le Claire v. First Division, &c. R. 
Co., 20 Minn. 9. Muissourt: Gibson v. 
Pacific R. R., 46 Mo. 163; Devitt v. Pa- 
cific R. R., 50 id. 802; Lewis v. St. Louis, 
&c. R. Co., 59 id. 495; Porter v. Hannibal, 
&c. R. Co., 60 id. 160; Conroy v. Vulcan 
Jron Works, 62 id. 35; Keegan v. Kava- 
nagh, id. 230; Dale v. St. Louis, &c. R. 
Co., 63 id. 455; Nolan v. Shickle, 3 Mo. 
App. 300; Stoddard vy. St. Louis, &c. R. 
Co., 65 Mo. 514; 8. c. 5 Reporter, 177. 
New Hampsuire: Fifield v. Northern 
R. R., 42 N. H. 225. New Jersey: 
Paulmier v. Erie R. Co., 84 N. J. L. 151. 
New York: Plank v. New York, &c. R. 
Co, 1 N. Y. S. C. (T. & C.) 819 (af- 
firmed, 60 N. Y. 607); Keegan v. Western 
R. Co., 8 id. 175; Ryan v. Fowler, 24 id. 
410; Laning v. New York, §c. R.Co., 49 id. 
621; Booth v. Boston, &c. R. Co., 67 id. 598 ; 
McMillan v. Saratoga, &c. R. Co., 20 
Barb. 449; Wright v. New York, &c. R. 
Co., 28 id. 80; 25 N. ¥.46; Connolly v. 
Poilion, 41 Barb. 366 ; Spelman v. Fisher 
Tron Co., 56 id. 151. Nortu Carouina: 
Hardy v. Carolina, &c. R. Co., 76 N.C. 5. 
On10: Mad River, &c. R. Co. v. Barber, 
6 Ohio St. 541; Columbus, gc. R. Co. v. 
Webb, 12 id. 475; McGatrick v. Wason, 


The rule 


4 id. 566. Pennsytvania: O'Donnell vy, 
Allegheny Valley R. Co., 59 Pa. St. 289; 
Johnson v. Bruner, 61 id. 58 (reversing 6 
Phila. 554); Patterson v. Pittsburgh, gc. R. 
Co., 76 id. 389; Mullan v. Philadelphia, 
&c. R. Co., 78 id. 25; Strange v. McCor- 
mick, 1 Phila. 156. Sourn Caro.ina: 
Brickman v. South Carolina R. Co.,8 S.C. 
173. Tennessee: Nashville, R. Co. 
v. Elliott, 1 Cold. 611; Nashville, §c. R. 
Co. v. Jones, 9 Heisk. 27. Texas: Hous- 
ton, §c. R. Co. v. Dunham, 49 Tex. 181; 
International R. Co. vy. Doyle, id. 19; 
s. c. 5 Reporter, 631; Houston, gc. R. Co. 
v. Oram, id. 341. Vermonr: Noyes 
v. Smith, 29 Vt.59. Wusconsin: Wedge- 
wood y. Chicago, &c. R. Co., 41 Wis. 478; 
44 id. 44; s. c. 18 Alb. L. J. 137; Dorsey 
v. Phillips, §c. Co., 42 Wis. 583. 

1 Hicks vy. Pacific Railroad, 64 Mo. 
430; Harlan v. St. Louis, &c. R. Co., 
id. 480; s.c. 5 Cent. L. J. 221; on re- 
hearing, 65 id. 22; s. c. 6 Cent. L. J. 229. 
We allude in particular to the well-rea- 
soned opinion of Henry, J., in this last 
case, on petition for rehearing. See 
also Hooker v. Miller, 37 Iowa, 613; 8. ¢. 
1 Cent. L. J. 55. 

2 Loomis v. Terry, 17 Wend. 496; 
Iynch vy. Nurdin, 1 Q. B. 29; Birge v. 
Gardiner, 19 Conn. 506; Railroad Co. v. 
Stout, 17 Wall. 659. 

8 Johnson v. Patterson, 14 Conn. 1; 
Townsend vy. ‘Wathen, 9 East, 277. 
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is undoubtedly as firmly settled as any rule can well be, that a carrier of pas- 
sengers is bound to exercise, to promote the safety of those whom he under- 
takes to carry, a very high degree of care. Whatever may be said against the 
soundness of dividing care, or its antithesis, negligence, into degrees, we must 
ignore the teachings of all the adjudications before we can reach the conclu- 
sion that a carrier of passengers is held only to the exercise of ordinary care. 
We must do the same in order to reach any other conclusion than that in 
order to avoid subjecting his servant to risks beyond those which he has im- 
pliedly agreed to assume, the master must exercise reasonable and ordinary 
care. His duty of selecting and maintaining safe machinery and competent 
servants is not an absolute one. He is not an insurer of the safety of his ser- 
vants in this respect. He does not warrant the competency of his servants or 
the sufficiency of his machinery. His duty to them is discharged by the exer- 
cise of reasonable or ordinary care; and this, as in every other situation, is 
measured by the character, the risks, and the exposure of the business. 

He is not bound even where the element of skill or art comes in, as against 
a workman without special skill, to exercise exhaustive care or the highest 
degree of diligence.? 

The test of liability is therefore said to be, not whether the master omitted 
to do something which he could have done, and which would have prevented 
the injury, but whether he did any thing which, under the circumstances, in 
the exercise of care and prudence, he ought not to have done, or omitted any 
precaution which a prudent and careful man would have taken.? Accord- 
ingly, where it appeared that the servant was killed by the fall of a portion of 
an overhanging bank of earth, which was being excavated under the direction 
of the master, it was held error to charge the jury to the effect that if the de- 
fendant could have done any thing which would have prevented the accident, his 
omission to do so was negligence. 

Tested by the same rule, it has been held, with obvious propriety, that a 
declaration in an action by a railway engineer for injuries sustained in conse- 
quence of his engine running off the track, which merely alleges that the 


1 King v. Boston, §c. R. Co., 9 Cush. Mich. 133; Cayzer v. Taylor, 10 Gray, 


112; Mad River, &c. R. Co. v. Barber, 5 
Ohio St. 541; Kansas Pacific R. Co. v. 
Little, 19 Kan. 269; s.c.6 Reporter, 199; 
6 Cent. L. J. 60; Manville v. Cleveland, 
. &e. R. Co., 11 Ohio St.417; Wonder v. 
Baltimore, §-c. R. Co., 32 Md. 411; Seaver 
v. Boston, &-c. R. Co., 14 Gray, 465; Ford 
v. Fitchburg R. Co., 110 Mass. 240; Jones 
v. Granite Mills Co., 7 Reporter, 146; 
Lewis v. St. Louis, §-c. R. Co., 59 Mo. 495; 
Cooper v. Iowa Central R. Co., 44 Iowa, 
184; Colorado Cent. R. Co. v. Ogden, 3 
Col. 499; Harrison v. Central R. Co., 31 
N. J. L. 293; Goheen v. Texas, §&c. R. Co. 
(U.S. Cir. Ct. West Dist. Texas, 1876, 
Duval, J.), 8 Cent. L. J. 882; Indianapo- 
lis, §c. R. Co. v. Love, 10 Ind. 554; Fort 
Wayne, $c. R. Co. vy. Gildersleeve, 33 


274; Jones v. Yeager, 2 Dill. 64; Locke v. 
Sioux City, &-c. R. Co., 46 Iowa, 109; St. 
Louis, §c. R. Co. vy. Valirius, 56 Ind. 511; 
Camp Point Man. Co. vy. Ballou, 71 Tl. 
417; Nashville, &c. R. Co. v. Jones, 9 
Heisk. 27; Connolly v. Poillon, 41 Barb. 
366; Houston, &c. R. Co. v. Oram, 49 
Tex. 341; International, &c. R. Co. v. 
Doyle, id. 190; s. c. 5 Reporter, 631; 
Chicago, &c. R. Co. v. Swett, 45 Ill. 197; 
Daubert vy. Pickel, 4 Mo. App. 590; Aller- 
ton Packing Co. vy. Egan, 86 Ill. 2538; 
Heathcock v. Pennington, 11 Tred. 640; 
Whalen v. Centenary Church, 62 Mo. 827. 

2 Whart. Neg. §§ 212,213; Nolan vy. 
Shickle, 3 Mo. App. 300, 307. 

8 Leonard v. Collins, 70 N. Y. 90. 

Ibid. 
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engine “ ran off the track in spite of the reasonable care and diligence of the 
plaintiff, and which running off was in consequence of the imperfect and in- 
sufficient connection of the track where the said track crossed other tracks, 
the defendants being bound to keep said track in good running condition,” js 
bad on demurrer, because it fails to allege negligence on the part of the 
defendant, and asserts an absolute duty to keep its track in good repair. 

The master is under the continuing duty of supervision and inspection. He 
does not discharge his duty in this regard by providing proper and safe machinery, 
or fit servants, in the first instance, and then remaining passive. “ It is a duty 
to be affirmatively and positively fulfilled and performed.’’ He must supervise, 
examine, and test his machines as often as custom and experience require.? 
The same care requisite in hiring a servant in the first instance must still be 
exercised in continuing him in the service; otherwise the employer will become 
responsible for his want of care or skill. The employer will be equally liable 
for the acts of an incompetent or careless servant whom he continues in his 
employment after a knowledge of such incompetency or carelessness, or when, 
in the exercise of due care, he should have known it, as if he had been want- 
ing in the same care in hiring. The same may very properly be said of the 
machinery. The servant has no more control of the repairs than of the pur- 
chase —no more responsibility for the one than for the other. The use of it 
is for him; and the risk of that use, whatever it may be, he assumes. That 


comes within his contract; but, as part of the same contract, the employer 
provides the means of carrying on the business, and, as a matter of course, he 
assumes the responsibility that his work shall be done with due care ; and as 


the responsibility continues so long as the means are used, so must the same 
be exercised in keeping the required means in the same safe condition as at 
first.® 

Upon the question whether the master has exercised reasonable or ordinary 
care in the discharge of his duties towards his servant, it is obvious that his 
knowledge, or want of knowledge, of the thing which subsequently caused 
the injury to the servant will sometimes have a very important bearing.‘ 
But it by no means follows that the want of knowledge will exonerate him. 

1 Indianapolis, gc. R. Co. v. Love, 10 


Ind. 554. 
2 Warner v. Erie R. Co., 39 N. Y.468; 


knowledge or information that it was 
unsafe. Boyle v. Mowry, 122 Mass. 251. 
So, it was held error to reject evidence 


King v. New York, &c. R. Co., 4 Hun, 
769; Shanny v. Androscoggin Mills, 66 
Me. 420; Laning v. New York, §c. R. 
Co., 49 N. Y. 521. 

3 Shanny v. Androscoggin Mills, 66 Me. 
418-425. Compare, as to the duty of the 
master in watching the conduct of ser- 
vants whom he has selected, Chapman v. 
Erie R. Co., 55 N. Y. 579, an unsatisfac- 
tory case. 

* Where the issue was whether he had 
been guilty of negligence in using an 
unsafe machine, whereby a servant was 
injured, it was admissible to permit the 
defendant to testify that he had no 


that the superintendent of a railway com- 
pany, whose duty it was to employ and 
supervise the conductors of the company, 
did not know that a conductor whom he 
had employed, and by whose improper 
conduct an injury was alleged to have 
happened to another employé, was a 
careless officer. Frazier v. Pennsylvania 
R. Co., 88 Pa. St. 104; Elliott v. St. Louis, 
&c. R. Co., 67 Mo. 272; 8. c. 7 Reporter, 
84; 7 Cent. L. J. 805; Hayden v. Smith- 
ville Man. Co., 29 Conn. 548; Toledo, &c. 
R. Co. v. Conroy, 61 Ill. 162; Columbus, 
&c. R. Co. v. Troesch, 68 id. 545; Faulk- 
ner v. Erie R. Co., 49 Barb. 324. 
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He being under an affirmative duty of inspection and inquiry, negligent ig- 
norance will operate to charge him the same as knowledge.! 

§ 4. When the Servant is deemed to waive the Danger or Defect. — Juries are 
frequently misled by the habit of courts in charging them concerning this 
obligation of the master, without at the same time bringing to their attention 
the correlative duty of the servant. In ordinary cases (for there are excep- 
tions), they should be told that to authorize a recovery these two things must 
stand in conjunction, —knowledge on the part of the master, or its equivalent, 
negligent ignorance; and a want of knowledge on the part of the servant, or 
its equivalent, excusable ignorance. The general,rule here is, that if the 
servant, before he enters the service, knows, or if he afterwards discovers, or 
if, by the exercise of ordinary observation or reasonable skill and diligence 
in his department of service, he may discover that the building, premises, 
machine, appliance, or fellow-servant, in connection with which or with whom 
he is to labor, is unsafe or unfit in any particular; and if, notwithstanding such 
knowledge or means of knowledge, he voluntarily enters into or continues in 
the employment without objection or complaint, he is deemed to assume the 
risk of the danger thus known or discoverable, and to waive any claim for 
damages against the master in case it shall result in injury to him.* ‘* Much 
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1 “Tt is the master’s duty to be careful 
that his servant is not induced to work 
under a notion that tackle or machinery 
is stanch and secure, when in fact the 
master knows, or ought to know, that it is 
not so.” Lord Cranworth, in Paterson v. 
Wallace, 1 Macq. H. L. Cas. 748; 28 
Eng. Law & Eq. 50. This point was 
adjudged in Noyes v. Smith, 28 Vt. 59; 
Toledo, §c. R. Co. v. Conroy, 61 Til. 164; 
8.c. 68 id. 560, 569; Walsh v. Peet Valve 
Man. Co., 110 Mass. 23; Mobile, &c. R. 
Co. v. Thomas, 42 Ala. 672; Wright v. 
New York, §c. R. Co., 25 N. Y. 562; 
Sullivan vy. Louisville Bridge Co., 9 Bush, 
81,90; Ryan v. Fowler, 24 N. Y. 410, 414; 
Chicago, §c. R. Co. vy. Swett, 45 Ill. 197; 
Chicago §c. R. Co. v. Shannon, 43 id. 
838; Columbus, gc. R. Co. v. Troesch, 
68 id. 545; Greenleaf v. Jilinois, gc. R. 
Co., 29 Iowa, 14, 46; Schr. Norway v. 
Jensen, 52 Ill. 873; Colorado, &c. R. Co. 
v. Ogden, 8 Col. 497; Faulkner v. Erie R. 
Co., 49 Barb. 824; Lewis v. St. Louis, §c. 
R. Co., 59 id. 495; Gibson v. Pacific R. 
Co., 46 id. 163. Some of the New York 
_ courts have held that actual notice is 
necessary, ignoring the fact that negli- 
gent ignorance is, for this purpose, equiv- 
alent to notice. McMilian vy. Saratoga, 
&c. R. Co., 20 Barb. 450; Anderson v. 
New Jersey Steamboat Co., 7 Robt. 611; 
Kunz v. Stewart, 1 Daly, 431. But the 


rule as thus stated is so obviously un- 
sound as not to require discussion. More- 
over, as seen by preceding cases in this 
note, the highest court in the State where 
these rulings occur has held otherwise. 

2 Walsh v. Peet Valve Man. Co., 110 
Mass. 23; Mobile, fc. R. Co. v. Thomas, 
42 Ala. 672; Union Pacific R. Co. v. 
Milliken, 8 Kan. 647; Indianapolis, ec. 
R. Co. vy. Love, 10 Ind. 554; Jones v. 
Yeager, 2 Dill. 64, 67. See McGlynn v. 
Brodie, 31 Cal. 376; Stone v. Oregon City 
Man. Co., 4 Or. 52. 

3 Britisn: Assop v. Yates, 2 Hurl. 
& N. 767; Griffiths v. Gidlow, 3 id. 
648; Skipp v. Eastern Counties R. Co., 9 
Exch. 223; 3 L. J. Exch. 23; Woodley v. 
Metropolitan R. Co., 2 Exch. Div. 384; 
Ogden v. Rummens, 3 Fost. & Fin. 751. 
Compare Seymour v. Maddor, 16 Q. B. 
826; Dynen v. Leach, 26 L. J. Exch. 
221. Contra, Britton v. Great Western 
Cotton Co., L. R. 7 Exch. 130; Clarke v. 
Holmes, 6 Hurl. & N. 349; 7 id. 937. 
Unitep States: Keilley v. Belcher, §c., 
Mining Co., 3 Sawyer, 500; Dillon v. 
Union Pacific R. Co., 8 Dill. 319 ; Jones 
v. Yeager, 2 id. 64. Connecticut: 
Hayden vy. Smithville Man. Co., 29 Conn. 
548. Grorcia: Western, &c. R. Co. v. 
Bishop, 50 Ga. 465; Johnson v. Wes- 
tern, &c. R. Co., 55 id. 1383; Georgia R. 
Co. vy. Kenney, 58 id. 485. Compare 
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of the work of the country is done without the employment of the best 
machinery or the most competent men, and it would be disastrous if those 
prosecuting it were held to insure the safety of all who enter their service. 
If persons are induced to engage, in ignorance of such neglect, and are injured 
in consequence, they should be entitled to compensation; but if advised of it, 
they assume the risk. They contract with reference to things as they are 
known to be, and no contract is violated and no wrong is done if they suffer 
from a neglect whose risk they assumed. ‘ Volenti non jit injuria.’’’! It may 
be stated as a general proposition that the master is under no higher duty to 
provide for the safety of the servant than the servant is to provide for his own 
safety. It follows that, if the knowledge or the ignorance of the master and 
that of the servant in respect to the character of the machine are equal, so 
that both are either without fault or in equal fault, the servant cannot recover 
damages of the master. But this rule can only be predicated of cases where 
the servant and the master have equal means of knowledge;* for though the 
servant and the master be equally ignorant, yet if the servant be ignorant 
without fault, and the master be negligently ignorant, the servant will have 
a cause of action against the master. In these cases the real question then 


is, whether the servant has had equal opportunities with the master to observe 
the defect in the machinery or materials, and whether, having had such op- 
portunities, he intends to waive any objections to them.* This is well illus- 
trated by a case in Illinois, where it appeared that a railway switchman and 
car-coupler was constantly employed in running damaged cars to the shop for 
repairs. While so engaged, in attempting to couple such cars, he was thrown 


Central R. Co. v. Kelley, 58 id. 107. N.C. 800; s. 0. 76 id. 320. New Yorx: 


Iowa: Lumley vy. Caswell, 47 Iowa, 159; 
8. c. 7 Reporter, 559. Intrnors : Chicago, 
&c. R. Co. y. Jackson, 55 Ill. 492; Camp 
Point Man, Co. v. Ballou, 71 id. 417; St. 
Louis, §c. R. Co. v. Britz, 72 id. 256; 
Chicago, &c. R. Co. v. Munroe, 85 id. 25; 
Morris v. Gleason, 1 Bradw. 510; Toledo, 
&c. R. Co. v. Asbury, 84 Ill. 429 ; Chicago, 
&c. R. Co. v. Ward, 61 id. 180; Indian- 
apolis, &c. R. Co. v. Flanigan, 77 id. 365; 
Moss v. Johnson, 22 id. 633.. Kentucky: 
Sullivan v. Louisville Bridge Co., 9 Bush, 
81. Massacnuuserts : Ladd v. New Bed- 
ford R. Co., 119 Mass. 412. Marne: 
Buzzell v. Laconia Man. Co., 48 Me. 113. 
Maryann: Baltimore, §c. R. Co. v. 
Woodruff, 4 Md. 242; Hanrathy v. 
Northern, §c. R. Co., 46 id. 280. Mry- 
wesota: Le Claire v. First Division, §c. 
R. Co., 20 Minn. 9. Micnican: Davis 
v. Detroit, &c. R. Co., 20 Mich. 105; Fort 
Wayne, gc. R. Co. v. Gildersleeve, 33 
id. 133. Missourr: Dale v. St. Louis, 
&c. R. Co., 63 Mo. 455; Devitt v. Pacific 
R. R., 60° id. 802. Norru Carona: 
Crutchfield y. Richmond, §c. R. Co., 78 


De Graff v. New York, &c., R. Co. 8 
Thomp. & C. 255 (reversed, 19 Alb. L. J. 
134); Laning v. New York, fc. R. %., 
49 N. Y. 521; Gibson v. Erie R. Co., 63 
id. 449 (reversing 5 Hun, 39); Haskin 
v. New York, &c., R. Co., 65 Barb. 129 
(affirmed, 56 N. Y. 608); Wright v. New 
York, &c. R. Co., 25 N. Y. 562; Jones v. 
Roach, 9 Jones & Sp. 248. Prnnsyi- 
vanta: Frazier v. Pennsylvania R. Co., 
38 Pa. St. 104. Ruope Istann: Kelley 
y. Silver Spring, §c. Co., 7 Reporter, 60. 
Texas: Robinson v. Houston, §c. R. Co., 
46 Tex. 540; International R. Co. v. Doyle, 
49 id. 190. Wusconsin: Dorsey v. Phil- 
lips, &c. Co., 42 Wis. 583; Oak Bridge 
Coal Co. v. Reed, 6 Cent. L. J. 275. 

1 Bliss, J., in Devitt v. Pacific R. R., 
50 Mo. 302. 

2 Mad River, &c. R. Co. v. Barber, 5 
Ohio St. 544. 

® Loonam vy. Brockway, 28 How. Pr. 
472; s. c. 3 Robt. 74. 

4 Dale v. St. Louis, §c. R. Co., 63 Mo. 
455, 459. 
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to the ground and killed. It was held that the rule that the master must 
furnish the servant with safe machinery had no application; that the deceased 
must be deemed to have accepted the service subject to all the risks involved 
in it, among which was the risk of such an injury as that which caused his 
death. Moreover, the existence of a damaged car, under such circumstances, 
implied no negligence on the part of the company. These principles are 
subject to material exceptions and qualifications in favor of the servant, which 
we could point out if we had space; but it is not necessary, because the dis- 
cussion in the principal case is so framed as to draw in question only the 
obligation of the master, and not the contributory negligence of the servant. 

§ 5. Application of these Principles to Railway Service. — From the foregoing 
principles it is obvious that it cannot be stated without qualification that 
‘it is the duty of railroad companies to keep their road and works, and all 
portions of their track, in such repair, and so watched and tended, as to 
insure the safety of all who may lawfully be upon them, whether passengers, 
or servants, or others;’’ that ‘‘ they are bound to furnish a safe road and 
sufficient and safe machinery or cars;’’ and that ‘‘ the legal implication is, 
that the roads will have to keep a safe track, and adopt all suitable instru- 
ments with which to carry on their business.’”” The court in the principal 
case was clearly right in disapproving these statements of doctrine, when 
taken literally and without qualification. So far from being an insurer of 
the safety of its servants, as the above language would indicate, a railway 
company is not even an insurer of the safety of its passengers.” 


It is to be observed, however, that this expression did not originate with 
Judge Wagner. It is found, in substance, in a celebrated judgment of 
Bigelow, C. J., of the Supreme Judicial Court of Massachusetts, in Snow v. 

' Housatonic R. Co.,8 a case which has been much cited and followed by other 
courts. This case has never been understood as holding that a railway com- 
pany is an insurer, as to its servants, of the safety of its roadway, rolling- 


stock, and other instrumentalities. It simply meant to declare that it is 
under an obligation similar in kind, if not in degree, to its servants, to that 
which the law imposes upon it as to its passengers. And there is manifest 
sense in this. From the nature of the case a railway employé has no 
opportunity of knowing the exact extent of the risk he assumes when he 


1 Chicago, §c. R. Co. vy. Ward, 61 Ill. 
130. 
2 Readhead v. Midiand R. Co., L. R., 
2 Q. B. 412; s. c. affirmed in the Exche- 
quer Chamber, 4 id. 379; Ingalls v. Biils, 
9 Met. 1. 

3 8 Allen, 441. 

4 Gibson v. Pacific R. R., 46 Mo. 163, 
169; Harper v. Indianapolis, &c. R. Co., 
47 id. 567,577; Lewis vy. St. Louis, &c. 
R. Co., 59 id. 495, 504; Long v. Pacific 
R. R., 65 id. 225, 229; Chicago, gc. R. 
Co. v. Gregory, 58 Ill. 272, 287; St. Lows, 
$e. R. Co. v. Valirius, 56 Ind. 511, 520; 
Hill v. Gust, 55 id. 45, 49; Greenleaf v. 


Illinois Central R. Co., 29 Towa, 14, 48; 
Greenleaf v. Dubuque, gc. R. Co., 83 id. 
52, 59; Le Clair v. St. Paul, &c. R. Co., 
20 Minn. 9, 19; Chicago, é-c. R. Co. v. 
Bayfield, 87 Mich. 205, 211; Patterson v. 
Pittsburgh, §-c. R. Co., 76 Pa. St. 889, 393 ; 
Colorado Cent. R. Co. v. Doyle, 3 Col. 
409, 510; Railroad Co. v. Doyle, 49 Tex. 
190, 199; Shanny v. Androscoggin Mills, 
66 Me. 420,425; Brickner v. New York 
Central R. Co., 2 Lans. 506, 512; Warner 
v. Erie R. Co., 49 Barb. 558, 568; Plank 
v. New York, &c. R. Co., 1 Th. & C. 819, 
323; Gaye v. Delaware, gc. R. Co., 14 
Hun, 446, 448. 
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enters the service. Generally speaking, he has neither the skill nor the oppor- 
tunity to inspect a railway track several hundred miles in length, nor its numer- 
ous side-tracks, bridges, and grounds, nor the numerous locomotives and cars, 
partly belonging to the particular company, and partly coming from other roads, 
which will be employed on it. Suppose, for instance, a railway brakeman, out of 
employment, presents himself to the master-mechanic of a particular railway 
company for a “ job.’”? The master-mechanic, who is dere in law the vice- 
principal of the company,! knows that a bridge over which the brakeman 
will have to pass is dangerous; he knows that on some portions of the track 
over which he will have to pass the ties are rotten and the rails liable to 
spread; he knows that some of the engines are old, rickety, and dan- 
gerous, and that some of the cars which are still in use are worn out and 
ought to be condemned. From the nature of the case he cannot inform the 
applicant of the exact extent of these dangers, and he takes him into the 
service of the company without apprising him of them. Now it is to this 
state of facts, which is the usual state of -facts which presents itself in such 
cases, that the language before quoted applies. The brakeman, on entering 
the service, rightfully assumes that the railway company has not been so far 
wanting in ordinary social duty as not to have made reasonable provisions for 
the safety of its employés. And under such a state of facts it may well be 
said that the legal implication is that it has done this.? 

This is but an illustration of the fact that you cannot generalize any set of 
legal rules so as to make them apply in all situations. The law is not, and 
never can be made, an abstract science. Its rules must always be viewed in 
the concrete. They can never be divorced from the particular subjects to 
which they have been declared applicable. There is no better illustration of 
this than the very subject we are considering. A mechanic on entering ser- 
vice in a manufacturing establishment, where his practised eye may, in an 
hour, take in all the ‘* seen dangers ’’ of the service, may well be held to have 
accepted the risk of those dangers, when, for the reasons already stated, no 
such implication would arise in the case of one entering the service of a 
railway company. 

It is under the influence of such considerations as these that we finda 
tendency on the part of several authoritative courts to hold railway companies, 
in respect to the safety of their employés, to a liability similar in kind, 


1 Brothers v.Cartter, 52 Mo. 372; Stod- lection of other servants, in employing 


dard vy. St. Louis, &c. R. Co., 65 id. 514; 
Kansas Pacific R. Co. vy. Little, 19 Kan. 
267; Walker v. Bolling, 22 Ala. 294; 
Chapman v. Erie R. Co, 55 N. Y. 579, 
583; ‘“ When the middle-man or supe- 
rior servant employs and discharges the 
subalterns, and the principal withdraws 
from the management of the business, or 
the business is of such a nature that it is 
necessarily committed to agents, as in 
the case of corporations, the principal is 
liable for the neglects ‘and omissions 
of duty of the one charged with the se- 


and selecting such servants, and in the 
general conduct of the business com- 
mitted to his care.” Malone v. Hathaway, 
64 N. Y. 5, per Allen, J. 

2 Chicago, fc. R. Co. v. Swett, 45 Tl. 
197; Porter v. Hannibal, &c. R. Co., 60 
Mo. 160; O’Donnell v. Allegheny Valley R. 
Co., 59 Pa. St. 289; Harrison v. Central R. 
Co., 831 N. J. L. 293; Goheen v. Texas, 
R. Co. (U.S. Cir. Ct. West. Dist. Texas, 
Duval, J.), 3 Cent. L. J. 382; Mehan v. 
Syracuse, §c. R. Co., 73 N. Y. 586. 
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though not so strong in degree, as that which they are under to passengers on 
their trains. Thus, the Supreme Court of Pennsylvania has declared that a 
railroad company is under an obligation to keep a sound track for the safety 
of all persons who are transported over it, whether passengers or servants. 
This is deemed a direct and immediate duty, the non-performance of which 
will not be excused by the remote negligence of its servants, who fail to 
report its condition or to put it in repair. If the substructure carrying the 
rails is suffered to lie until it has become rotten and unsafe, this is deemed 
the negligence of the company itself, and not merely that of its servants. 
Casualty from such a cause is not one of the ordinary perils which presump- 
tively every one incurs who takes service with the company. It is not likened 
to the breaking of a rail from mere accident, or from some cause immediately 
traceable to the negligence of another employé.! Another court has said that 
the duty of such a company is to furnish good, well-constructed machinery, 
adapted to the purpose for which it is used, of good material, and of the kind 
that is found to be most safe when applied to use; it is not required to seek 
and apply every new invention, but must adopt such as is found by experience 
to combine the greatest safety with practical use.? 

The Supreme Court of Tennessee has said, speaking of the obligation of 
a railway company to its employés, ‘‘ The general doctrine is, that in propor- 
tion to the importance of the business, and the perils incident to it, is the obli- 
gation of the company to see that the engines and apparatus are suitable, 
sufficient, and ‘as safe as care and skill can make them;’’’* which, no 
doubt, expresses correctly the extent of their obligation to passengers, but not 
to their servants. 

The Supreme Court of Illinois declares that the result of previous rulings * 
is, not to hold these companies as insurers that their road, appurtenances, and 
instrumentalities are safe and in good condition, but that they will do all that 
human care, vigilance, and foresight can reasonably do, consistent with the 
modes of conveyance and the practical operation of the road, to put them in 
that condition and to keep them so.5 ‘ The duty owing by a railroad com- 
pany,”’ said Breese, J., ‘‘ to the public, as well as to those in their employ- 
ment, is that their road and bridges and other appurtenances, shall be con- 
structed of the best material, having in view the business to be done upon it. 
In their construction they should equal those of the best roads doing an equal 
amount of business, and the utmost care and vigilance [should be] bestowed 
upon keeping them in a safe condition. The law will not allow them to be 


1 O'Donnell v. Allegheny Valley R. Co. 


59 Pa. St. 289. This view, given by 
Agnew, J., in the opinion of the court, 
was thought by Read, J., to require a 
large qualification as to servants’ engag- 
ing as such with a full knowledge of the 
state and condition of the track ; and this 
last view is clearly the correct one. Jn- 
amen ge. R. Co. v. Love, 10 Ind. 


Hs Toledo, c. R. Co. ¥. Asbury, 84 Il. 


VOL. I. 5. 


8 Nashville, gc. R. Co. v. Elliott, 1 
Coldw. 611, 617, 618. 

4 What was said in Chicago, §c. R. Co. 
v. Swett, 45 Ill. 201, was subsequently 
modified in Jilinois, gc. R. Co. v. Welch, 
52 id. 183, in Illinois, gc. R. Co. v. Phil- 
lips, 49 id. 284, and Pittsburgh, §c. R. Co. 
v. Thompson, 56 id. 138. 

& Toledo, §c. R. Co. v. Conroy, 68 Ill. 
560, 567; 8. c. 61 id. 162. 
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out of repair an hour longer than the highest degree of diligence requires, 
And, further, it is their duty to keep a sufficient force at command, and of 
capacity sufficient to discover defects and apply the remedy. Neglecting to 
keep it in the best condition, if injury or loss occurs thereby, the companies 
will be liable, and they ought to be so liable. From this responsibility they 
cannot be relieved except by showing that the defeet was one which could not 
be discerned or remedied by any reasonable skill or foresight.’’! Accord- 
‘ingly, an instruction which leaves out of view this strong obligation, but 
places the liability of the company upon actual knowledge of the defective con- 
struction, is held erroneous.?_ There may be cases where the question, whether 
it was the duty of a locomotive engineer to inspect the track, will be a question 
for the jury. It was so held where, in passing trains over the tracks of two 
other railroads, temporary rails had been put down as often as required, of 
which the engineer of a construction train, who was injured in consequence of 
his engine running off the track at this point, had notice.® 
Such a company has been held responsible in damages to an employé for an 

injury resulting, without his negligence, from a tank or other appendage of 
the road, so negligently constructed as to subject the employé to unnecessary 
and extraordinary danger, which he could not reasonably anticipate or know of, 

and of which he, in fact, was not informed.‘ But a railway company is under 
no legal obligation to build its bridges so high that a man may pass under them 
safely while standing upon the top of a box-car; and if one of its servants is 
killed or injured by being struck by such a bridge while standing upright on 
such a car or nearly so, he being acquainted with the height of the bridge, his 
misfortune will be attributed to his own negligence, and not to the negligence 
of the company. On the same grounds, where the conductor of a freight- 
train was struck and killed by the projecting roof of a depot-building, and it 
appeared that the deceased had lived for many years at the place of injury; 
that he had for a long time been familiar with the road, passing over it daily; 
and it did not appear that any change had been made in the building or in the 
road since he became an employé on the road, it was held that there could be 
no recovery of damages. In entering upon the service, the servant assumed 
the risk of the premises as he found them.® 

Where a railroad company so constructed a side-track that all trains coming 

from one direction, in order to switch cars upon it, were obliged to make what 
is known as the ‘‘ flying switch,’’ and a switchman employed at the station was 
killed in the night-time, in attempting, when signalled, to run from the station- 
house to the switch in order to turn it, the company was held liable, on the 
ground that it had been negligent in failing to establish proper rules and 
regulations for making the ‘ flying switch,”’ and in failing to provide the cars 
which were attempted to be switched with good and sufficient brakes and with 


1 Toledo, fe. R. Co. v. Conroy, 68 Ill. 5 Baylor v. Delaware, &c. R. Co., 40 N. 
560, 569. J. 1. 28; Devitt v. Pacific R. R., 50 Mo. 
2 Tbid. 802. 
8 Indianapolis, &c. R. Co. v. Love, 10 6 Gibson vy. Erie R. Co., 68 N. Y. 449 
Ind. 554. (reversing s.c. 6 Hun, 81). Miller, J., 
4 Houston, §c. R. Co. v. Oram, 49 Tex. dissented. 
841. 
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the proper number of lights.1_ Where a brakeman was killed in making what 
is known as the ‘‘ flying switch,”’ in consequence of the fact that a particular 
car had no ladder on it by which he could ascend to apply the brake, it was 
held that the following instruction, fairly construed, was not in conflict with 
the rule which exacts of the master, in the furnishing of machinery, only rea- 
sonable or ordinary care: ‘‘It was the defendant’s duty to provide cars with 
such appliances as are best calculated to insure the safety of the employés; and 
if a ladder on the end of the car, or a handle as described by the witness, 
would be a better protection to life than the car which produced the accident, 
then it would be the defendant’s duty to furnish a car with such appliances.” 
A fair construction of this language, under the circumstances of the case, did 
not warrant the supposition that it exacted of the defendant the highest degree 
of skill and the procuring of the very best appliances, but rather those appli- 
ances which were reasonably best calculated to answer the end proposed, as 
compared with those which the company did furnish.2 In Tennessee it has 
been ruled, with obvious propriety, that a statute providing that ‘every rail- 
road company shall keep the engineer, fireman, or some other person upon the 
locomotive always on the look-out ahead, and when any person, animal, or 
other obstruction appears upon the road, the alarm-whistle shall be sounded, 
the brakes put down, and every possible means employed to stop the train and 
prevent an accident,’ did not apply to the running of engines and trains 
about the depots and yards of railroads, nor did it have reference to the pro- 
tection of the employés of a railroad when moving across the track in the dis- 
charge of their duties.® 

It is also incumbent upon railway companies to use ordinary prudence in 
making and publishing to their employés sufficient and necessary rules and regu- 
lations for the safe running of their trains, and for the government of their 
employés. For an injury to one of its employés, arising from the want of 
such regulations, such a company will be adjudged to pay damages.‘ But 
it being impossible for a railway company to move its trains when being made 
up, or when broken up, according to a time-table, the omission to provide reg- 
ulations as to the time of moving trains engaged in and about the freight 
and engine houses and depots of the company is not negligence. But it is 
practicable to prescribe in what manner engineers and conductors shall give 
notice of the approach of an engine, with or without cars, when trains are 
being made up or are moving about freight-houses, depots, or engine-houses; 
and, if proper precautions are not taken for the protection of life and limb from 
negligence by such engines and trains, a person injured, who is not an employé 
of the company, has just cause to complain, and is entitled to recover damages 
for any injury sustained by reason of the omission of the company to adopt 
such reasonable guards against liability to injury. But one who enters into 
the employ of the company with full knowledge that no provision has been 
made for protecting its servants against injury from moving trains or engines 


1 Chicago, §c. R. Co. v. Taylor, 69 Ill. 8 Louisville, §c. R. Co. v. Robertson, 9 
461. Heisk. 276. 
2 Greenleaf v. Illinois, gc. R. Co., 29 * Cooper v. Iowa Central R. Co., 44 
Towa, 14. Towa, 134; Chicago, §c. Co. v. Taylor, 69 
Ill. 461. 
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has no claim to recover damages if he sustains injuries by reason of the com- 
pany omitting to make such provisions and regulations as prudence and a 
proper regard for the lives of others might require.! Thus, where two railway 
companies were in the joint occupation of a station, and a servant of one of 
them, while engaged under a car on the siding, repairing it, was killed in con- 
sequence of another car being shunted against the car under which he was, 
and it was found that there had been no negligence on the part of any of the em- 
ployés, but that the accident arose from the fact that the rules were defective, 
it was held that the company whose servants shunted the car must pay dam- 
ages.?- And, where a railroad company constructs a side-track so that it has 
but one connection with the main track, in consequence of which all trains 
coming from one direction, in order to switch cars upon the side-track, must 
make what is known as the “ flying switch,” it has been held incumbent on 
the company, out of regard for the safety of its employés, to make and publish 
rules and regulations to be by them observed in this dangerous operation.’ 
The subject under consideration may be illustrated by referring to a large 
class of actions brought for injuries received by railway brakemen in coupling 
and uncoupling cars. This duty, as is well known, is highly dangerous, even 
under favorable conditions. It is therefore obvious that the rule of ordi- 


nary care already stated would place the company under a degree of care, 
in providing its cars with safe apparatus for this purpose, which, applied to 
ordinary situations, would be denominated extraordinary. Yet it is held, even 
here, that such a company is not liable for an injury received by a brakeman 
in coupling cars having double buffers, simply because a higher degree of care 
is necessary in using them than is demanded in the use of those differently 


constructed. Nor is such a company obliged to discard cars of an old pattern 
simply because it is more dangerous to couple them to cars of a new pattern 
than it is to couple new cars to each other. In all these cases care must be 
taken to note the distinction between a vice common to a whole class of cars, 
with which the brakeman may be supposed to be familiar, and a vice peculiar 
to a particular car,—such as a defective draw-bar, of which the brakeman 
may have no knowledge.* In cases of this kind, damages have been recovered 
where the draw-bar of a particular car was too short, permitting the tender 
and car to come so close together as to cause an accident to a brakeman hav- 
ing no knowledge of the defect;* and where the brakeman was crushed be- 
tween a car and the tender of the engine, without fault on his part, and in 


1 Haskin v. New York, &c. R. Co., 65 
Barb. 129 (affirmed, 56 N. Y. 608, for the 
reasons given in the opinion of the court 
below). 

2 Vose v. Lancashire, fc. R. Co., 2 
Hurl. & N. 728; s.c. 4 Jur. n. 8. 364; 27 
L. J. (Exch.) 249. 

8 Chicago, fc. R. Co. v. Taylor, 39 Ill. 
461. 
4 Fort Wayne, &c. R. Co. v. Gildersleeve, 
83 Mich. 133; /ndianapolis, §c. R. Co. v. 
Flanigan, 77 Ill. 365. 

5 Ibid.; Toledo, gc. R. Co. v. Fredericks, 


71 Ill. 294; Greenleaf v. Illinois, §c. R. Co., 
29 Iowa, 14; Wedgewood v. Chicago, §c. R. 
Co., 41 Wis. 478; 8. c. 44 id. 44; 18 Alb. 
L. J. 137. 

6 Toledo, §c. R. Co. v. Fredericks, 71 Ill. 
294, the court saying: “The machinery 
and cars furnished for use should not be 
so unskilfully constructed that the slight- 
est indiscretion on the part of the opera- 
tives would prove fatal. Such was the 
character of the coupling in question.” 
See also Crutchfield v. Richmond, ge. R. 
Co., 78 N. C. 800; 8. c. 76 id. 820. 
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consequence of the coupling arrangement being defective, as the jury found, 
the evidence being conflicting. Where the complaint stated that the defend- 
ant railway company negligently took upon its track, used, and operated a car 
upon whose brake-frame or brake-beam, at the end of the car, was a large and — 
long bolt out of place, and which unnecessarily, carelessly, and unskilfully pro- 
jected beyond the frame, beam, or bar-head, in the way of the brakeman 
going to couple the cars; that the defendant negligently suffered the bolt to 
remain without cutting off the projecting part thereof, and without informing 
the plaintiff of its dangerous condition; that, while going between the said 
car and another one to couple them, the plaintiff was tripped and thrown 
down by said bolt, and thus injured, — it was held that a good cause of action 
was stated;? and, the case subsequently coming to trial, it was held, there 
being evidence to support these allegations, that the case was properly sub- 
mitted to the jury. Such a projection, if a defect, being an obvious one, 
which the defendant was bound to remedy, it was not error to refuse to charge 
the jury that, if the car became thus defective after it was first put in use by 
the defendant (several years before the accident), the defendant was not liable 
unless it had notice of the defect. In the absence of proof that the plaintiff 
was not in charge of the car at the time of the injury, except so far as is im- 
plied from his service as brakeman, and in the absence of proof that he was 
under a duty of inspecting it, there was no error in refusing to charge that it 
was his duty to observe any defect in it, and to avoid it if dangerous, and that 
his failure to do so would prevent a recovery.® 


Sr. Louis, Mo. 


Seymour D. THompson. 


1 Le Claire v. First Division, §c. R. Co., 8 
20 Minn. 9. Wis. 


2 Wedgewood v. Chicago, fc. R. Co., 41 


Wedgewood v. Chicago, §c. R. Co., 44 
44; s.c. 18 Alb. L. J. 187. 
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BOOK NOTICES. 


[When books of value and of general interest to lawyers are sent to us for 
notice, they will receive careful review at the hands of competent and im- 
partial critics. The receipt of other books, such as local works, volumes of 
current reports, pamphlets, &c., which do not seem to merit extended review, | 


will be acknowledged by printing their titles in full under the head of Books 
Received. ] 


Digest of the Decisions of the Supreme Court of Kansas, from the earliest period 
to the year 1879, including the 21st volume of Kansas Reports. By C. F. 
W. Dasster, of the Leavenworth Bar, editor of ‘* Compiled Laws of 
Kansas, 1879,” &c. Des Moines, Iowa: Mills & Co., Law Publishers. 
1880. 

Tue digester’s work, in Kansas, is materially lightened for him by the 
statute which requires the syllabus to be prepared by the court, and declares 
it to be the law of the case. There remains for him, then, only to classify 
the matter and to arrange it under the appropriate heads, and this Mr. Dassler 
seems to have done successfully. It will be understood, of course, that the 
mass of matter, even though the decisions have accumulated so rapidly as 
already to render valueless the Digest of 1874, is not yet large enough to make 
necessary any very elaborate scheme of classification. We think, however, 
that the author might with advantage have further subdivided the matter under 
several topics, and we are clear that it would have been better to exhibit under 
each topic, at the beginning, the complete plan of divisions and subdivisions 
of that topic. The additional space that this would require could be saved by 
omitting the table of contents, which is simply, as such a table must be, a 
repetition of what is in the body of the book, and so useless. 

An addition, which must be of great value to the bar for whom this digest 
is intended, is the ‘* Table of Cases cited, affirmed, overruled, distinguished,’’ 
&e 


\ 

It is much to be wished that the example of Kansas in requiring the syllabi 
to be made by the court might be followed in all the other States: it could 
not fail to result in a vast improvement in the quality of the head-notes. 


Principles of Criminal Law. By Seymour F. Harris, B.C.L., M.A. (Oxon.). 
With additions and notes adapting it to the American law, by M. F. Force, 
Professor of Equity and Criminal Law in the Cincinnati Law School. 
Cincinnati: Robert Clarke & Co. 1880. pp. 460. 

Mr. Harris’s book, printed in England in 1877, is the best elementary 
criminal-law treatise which we have. The author is an enlightened man, who 
has profited by the enterprising and courageous labors in this department of 
Mr. Justice Stephen. He wrote a clear and accurate book, designed and well 


BOOK NOTICES. 811 


adapted to be a general introduction to the subject, for the use of students 
and for the young practitioner. Of course, in so small a work much must be 
stated only in general terms: one cannot look here for details. Mr. Force has 
contributed notes, and here and there some additions to the text, indicating 
peculiarities in the law of our country. These, so far as references are made 
to State courts and statutes, have in mind more especially, as it would seem, 
the wants of students at the West; but the State citations are not wholly 
limited to Western cities. The criminal law of the national government is 
‘also followed up. It is evident that the editor did not undertake to do any 
thing very large or laborious. The additions are useful, but one wishes for 
more. 


A Digest of all the Criminal Cases in the North Carolina Reports, from the earliest 
volume to the eighty-first, inclusive; together with the Public Statutes of 
North Carolina concerning Crimes and Punishments and Criminal Pro- 
cedure. By F. H. Busser, of the Raleigh Bar. Raleigh, N. C.: Edwards, 
Broughton, & Co., Law Publishers. 1880. pp. 536. 


Tuts is a well-devised and useful book. North Carolina has had, in her 
time, very able judges. All the decisions in the criminal law of that State 
for ninety years, and also the statutory criminal law of the present time, are 
digested in this one book, of the size of an ordinary volume of reports. The 
true way, nowadays, to write law-books for use in this country is to make 
treatises upon special topics for each State, thoroughly studied and prepared. 
Towards such work in North Carolina, and in an incidental way elsewhere, 
this book will be a valuable aid. 


Patent Case Index, containing Lists of all the Cases involving Patents for In- 
ventions, as reported in the State and Federal Reports, Robb’s and Fisher’s 
Patent Cases, and the Patent Office Gazette, up to the present time; to- 
gether with a brief Synopsis of the Law Points decided, arranged alphabeti- 
cally. By W. P. Presie, Jun., Attorney-at-Law. Boston: Little, Brown, 
& Co. 1880. 


Tuis little work is one of those labor-saving publications which are rendered 
more and more necessary every year by the increasing number of published 
reports of cases, periodicals, and text-books, and seems to have been ex- 
ceptionally well done. It is, of course, more valuable to that class of the pro- 
fession who make patent law their specialty; but as almost every lawyer is 
consulted at some time or other about patents and the rights of inventors, we 
can recommend this work for general use, as there seems to be contained in it 
not only an abstract of the law of each case, but also a most useful list of the 
patented articles which have been in dispute. The statements of what has 
been decided in each case is necessarily brief, but, considering the inordinate 
length of most patent cases, the author has succeeded with admirable concis- 
hess in giving the gist of each case in a few lines. 
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Cases decided in the Supreme Court of Michigan, from June 8 to Oct. 28, 1879, 


Henry A. Chaney, State Reporter. Vols. 88 and 41. Lansing: W. S. George 
& Co., State Printers. 1880. 


Reports of Cases argued and determined in the Supreme Court of the State of Kan- 
sas. A.M. F. Randolph, Reporter. Vol. 22. Containing Cases decided at the 


January and July Terms, 1879. Topeka, Kansas: G. W. Martin, Kansas Pub- 
lishing House. 


Reports of Cases in the Supreme Court of Nebraska, 1879-1880. Vol. 9. Guy A. 
Brown, Official Reporter. Lincoln, Nebraska: The Journal Company, Law 
Publishers. 1880. 

The Act to abolish Imprisonment for Debt, and to punish Fraudulent Debtors, 
commonly called the “ Stillwell Act.” With Forms and References to the Judi- 
cial Decisions thereunder. By Hon. David McAdam, one of the Justices of the 
New York Marine Court. New York: Edward G. Ward, Publisher. 

Reports of Cases decided in the Circuit and District Courts of the United States for 
the Ninth Circuit. L.S. B. Sawyer, Reporter. Vol. 5. San Francisco: A. L, 
Bancroft & Co., Law Book Publishers. 1880. 
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GENERAL NOTES. 


Barristers and Solicitors.— According to an interesting article in the 
Trish Law Times of the 7th of February last, entitled ‘‘ The Bar and Solicitors,” 
and credited to the Times, it seems that since the act of 1877, allowing barris- 
ters of five years’ standing to become solicitors without delay, upon passing 
the regular examination, the solicitors have called upon the barristers to do as 
they were done by, and to facilitate the admission of solicitors tothe bar. But 
they have called in vain. The laws of court still impose the same terms upon 
the experienced solicitor and the youth who never saw a writ, and never was 
inside a court in his life. The article says that the standard of education 
among the solicitors is rising fast, and that they include more and more uni- 
versity men. It also makes the pregnant suggestion, that the public cannot be 
expected to be interested in the question how the change would affect the fees 
of the bar. It treats the changes of this generation in a manner which should 
be edifying to those young gentlemen in this country who cherish, together 
with recollections of the more dazzling parts of the lives of certain Lord Chan- 
cellors, longings for drawing lines which the present tendency of England 
itself would seem hardly to encourage. 


“ How many varieties of legal functionaries have melted away, and what rude 
changes have been wrought in venerable legal institutions, within living memory! 
There will be no more Vice-Chancellors and no more Barons of the Exchequer. 
Masters in Chancery are as extinct as the dodo. The college of the advocates of the 
civil and canon law is dissolved, and Doctors’ Commons is but a name. Proctors 
were, twenty-three years ago, merged into attorneys, and attorneys have now be- 
come solicitors. The little band of lawyers to whom practice in the Court of the 
Lord Mayor of London was by custom reserved is broken up. The degree of ser- 

_geant-at-law is no longer necessary to a judge, and it is believed that no more 
sergeants will be made. The venerable order itself, in fact, is threatened with 
extinction. Their Inn, their plate, pictures, and furniture, are disposed of; and all 
the quaint usages with regard to their creation may soon be forgotten. No branch 
of the legal profession can stand still and be sure that it will always remain as it is. 
The bar no more than any other profession can hope to defy the spirit of change.” 


In speaking of the bar of the United States, it says: — 


“The duties of the counsellor and the attorney can there be performed by the 
same person. The great advocates and jurists of that country — Mason, Dexter, 
Choate, Pinkney, Kent, and Story — could have acted as attorneys. Any of them 
could communicate directly with his clients. They could do work which it would 
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be thought unprofessional for an English barrister to do. This system has suited 
the temper and genius of the Ameriean people, and, what was scarcely to be ex- 
pected, it has produced a succession of learned lawyers.” 


A succession also, we would add, of wise counsellors in and out of court, 
who could not have been so useful as they have been if they had not com- 
municated directly with their clients; for otherwise they could not have 
appreciated so well the facts with which they had to deal, and the interests 
which were at stake in their practice. 

It is worth while to call the attention of those lawyers whose favorite 


grievance is the the lack of formal distinctions at our bar, to this remark of the 
Times : 


“Many young men who desire to become lawyers do not know whether they are 
best suited to be solicitors or barristers, and they think that it is a little hard that 
they should be compelled to take, without due knowledge, a virtually irrevocable step. 
Many a man would wish to be in the first instance admitted as a solicitor, so as to 
master the routine of legal procedure, to form a useful connection, and then to pass 


to the bar if he thought fit; and he regards it as unfair that his wishes should be 
baffled as they now are.” j 


This is, in substance, precisely what so many young lawyers complain that 
they have to do in this country, in those strange moments when they forget 
that they are lucky to have any thing to do in their profession; and it is useful 
to learn that in England barristers find it convenient to become solicitors, 
and solicitors find it inconvenient not to be able to become barristers. What- 
ever disadvantages fall to our share in the present stage of the development of 
our institutions, we have this advantage of a comparatively new country, — 
that in every profession a man of sound learning and strong character can 
make his profession very much what he pleases; and if the public find him 
useful, he will be sustained in his own position, and can afford to listen with 
equanimity to reasons why he should not succeed. But it is reasonable to 
shrink from going so far in this direction as that eager candidate for admission 
to the bar in England, who, when asked, ‘‘ What is the rule in Shelley’s 
case?’’ replied, ‘‘ The rule in Shelley’s case is the same as in any other man’s 
case. The law is no respecter of persons.’? 


National Bankrupt Law.— The Hon. John Lowell, judge of the United 
States Circuit Court for this district, has prepared a draft for a national bank- 
rupt law, at the request of the Board of Trade of the city of Boston and other 
associations of merchants. It is published in a supplement to the Boston 
Daily Advertiser for March 10, 1880. The following introduction by the 
learned judge states the chief of the new features of his draft: — 


“ Fees and Salaries. — The system of paying the registers and clerks according to 
a complicated schedule of fees was vexatious; and any schedule is likely to prove 
so. The United States realized a very large tax from bankruptcy under the act of 
1867, — a single clerk’s office having paid into the treasury more than $65,000 above 
the expenses of that office. The legitimate charges of the registers were much 
greater than those of the clerks, but they were not bound to pay any thing to the 
government. When it is considered that these large amounts.were paid in innumer- 
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able small fees by bankrupts and creditors, the dissatisfaction with the system is 
easily understood. The waste and vexation were out of proportion to the value 
received. By this bill, the registers are to be paid by the government, and for these 
and other expenses certain round sums are to be paid into the treasury in every 
case, depending somewhat upon the amount of assets. The clerks cannot be paid by 
salary consistently with the general law, which requires their offices to be self-sup- 
porting. In their case the fees are simplified, diminished, and consolidated, while 
they do most of the work formerly done by marshals. 

“ Supervisors. — A salaried officer is to be appointed in each circuit, with duties 
resembling those of a bank examiner, who will oversee the settlement of all estates, 
and the administration of the law by all officers, with authority to procure a remedy 
for negligence and fraud. All persons acquainted with the operation of insolvent 
and bankrupt laws are aware that the creditors cannot easily combine and cannot 
singly afford to do the work which this officer is to do, and yet it must be done by 
some one. This feature of the law is believed to be highly important. 

“ Registers. —The powers of registers are increased, and their sessions are to be 
held at stated times and places convenient for the suitors. ‘ 

“‘ Composition. — Provision is made for composition; but the rights of creditors are 
guarded by the mode of proceeding, and by requiring one-third of the composition to 
be paid in cash, and the remainder to be amply secured; and of debtors, by giving 
them a regular discharge as soon as this is done. 

.“ Exemptions. — The amount of property exempted from the operation of the 
decree is made substantially uniform for all traders throughout the country. 

“ Debtor and Creditor.— The honest debtor will obtain his discharge more readily 
and at less expense than under the old law. The right of creditors to have a debtor 
made bankrupt is substantially like that under the law of 1867. To meet a kind of 
fraud and oppression, — which is but too common, — it ig made a crime in a creditor 
to take payment for any act or forbearance in the course of the proceedings, or more 
than his share of a composition. Many other changes in the former law will be 
observed by the reader. They are the suggestions of experience, and are intended 
to solve doubts, to make the law more intelligible and precise, to remedy defects, 
and to simplify and cheapen its administration.” 


NOTES OF EXCHANGES. 


The Nation, New York, for March 4, 1880. 

The Rives mandamus decision of the Supreme Court is important, though 
not unexpected. The case, it will be remembered, was that of two negroes 
indicted in the State of Virginia for murder. Judge Rives removed all the 
proceedings into the United States District Court, under the section of the Re- 
vised Statutes providing for such removals in case of the denial of civil rights. 
Rey. St. U. S. § 641. He based his action on the ground that the jury 
which convicted the prisoners was composed of whites, and that it ought to’ 
have been a mixed jury. The Supreme Court decide, first, that the object of 
the Civil Rights Act (Rev. St. U. S. §§ 1977, 1978) and the Fourteenth 
Amendment was to place the two races on precisely the same footing; second, 
that the Fourteenth Amendment is directed against State action ; third, that, 
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as a State may act either by its legislature, its executive, or its judiciary, the 
prohibitions of the amendment extend to all acts of the State denying equal 
protection of the laws, whether it be by one of these agencies or another. 
Fourth, Congress, however, has not carried its authority in this matter as far 
as it is authorized to do by the Fourteenth Amendment, for the removal act 
referred to above only contemplates a removal before a trial or final hearing. 
It is obvious from this that Congress in passing it never intended to provide 
against judicial infractions or denials of civil rights, although it might have 
done so had it pleased. Fifth, the sort of denial which the removal act was 
intended to provide against, therefore, must have been legislative; but, sizth, 
the Constitution and laws of Virginia do not exclude negroes from service on 
juries, and consequently a case for removal was not presented by the facts. 
Seventh, the demand for a mixed jury was without foundation. A negro is 
not entitled to any thing more than a jury from which there shall be no exclu- 
sion on account of race or color. Judges CLirFrorp and Fievp dissented. 

The dissenting opinion of Frexp, J., in‘which Ciirrorp, J., concurred, is 
contained in a printed pamphlet. October Term, 1879. Docket No. 3 
(original). 


The Albany Law Journal, for Feb. 28, 1880. 


‘* Masters’ Liability for Servants’ Negligence outside the Strict Line of Ser- 
vice ’’ cites a number of English and American cases. 


‘¢ Action of Account during Continuance of Copartnership,— Does the Action 
Lie?’’ by Tracy Gould, of Troy, N. Y., cites English cases to prove that the 


action is a proper one, and can be maintained not only during the existence of 
a partnership, but for the very purpose of settling questions in order to avoid 
a dissolution. 

Ibid., March 6, 1880. 

‘Legal Definitions of Common Words, I.,’? is an entertaining article 
which cites a number of cases concerning the words “ traveller,’’ ‘‘ person,” 
mechanic,” widow,”’ ‘‘ poker ’’ (the court, in 2 Montana, 437, 
taking judicial notice of the use of this word to signify a particular game of 
chance), commodity,’’ ‘‘naked,’’ druggist,’’ ‘‘ trade,’’ ‘* contiguous,” 
‘* auctioneer,” ‘* pants ’’ (about which the court, in 30 La. Ann. 904, say, 


‘* The word ‘ pants’ has completely superseded the word ‘ pantaloons’ ’’), 
‘several,’ rainy day,’’ “ place,’’ and disease.’’ 


The American Law Register, for February, 1880. 

‘¢ Property in Church Pews, Market Stalls, and Lots in Cemeteries ’’ (con- 
tinued from January number), by William C. Schley, of Baltimore, Md., 
considers the nature of the property acquired by a holder of a lot in a church 
cemetery, and wherein such lot resembles a pew in a church. 


‘* Sottomayer v. De Barros” (L. R. 3 Prob. Div. 1) is followed by a long 
and elaborate note, citing many authorities, by Hugh Weightman, of New 


York, upon the validity of marriage between foreigners with reference to the 
lex loci contractus and the lex domicilii. 
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‘* Drew v. Nunn’? is followed by a note, citing many authorities, by Ed- 
mund H. Bennett, upon revocation of agency and the rights of third parties 
without notice. 


The Central Law Journal, for Feb. 13, 1880. 
‘« Proof of Handwriting by Comparison, I.” 


‘‘ Titles of Newspapers and Books, III.,’’ cites a number of cases. 


Tbid., Feb. 20, 1880. 

‘‘ Proof of Handwriting by Comparison, II.,”” suggests legislation as a cure 
for the present confusion upon this subject, pes proposes a few rules. 

Ibid., Feb. 27, 1880. 

‘« Accidents on the Highway ”’ cites a great many cases upon negligence. 

‘‘ Proof of the Corpus Delicti,” an article reprinted from the Jrish Law Times, 


for Jan. 3, 1880, was mentioned in the March number of the American Law 
Review, p. 245. 


Ibid. March 5, 1880. 
‘‘ Notarial Protest ’’ cites English and American cases. 


‘¢Can Human and Animal Blood be distinguished in case of Blood Stains?’? 
contains letters of experts and the official correspondence had between Gov- 
ernor Phelps, of Missouri, and Dr. Laws, President of Missouri University, in 
July, 1879, concerning a case then pending in the Clark County Circuit Court 


against one William Young for the alleged murder of the Spencer family. 


The Western Jurist, for February, 1880. 


“Defective Tax Titles, Remedies of Holders of,’ by John H. Ames, at 
cases from several States. 


“ Liability of Owner of Realty for Damages resulting from Negligence of 
Contractor making Improvements thereon ’’ discusses the case of Woods v. 
District, 44 Towa, in which a child was injured by falling into machinery for 
drilling a well, and a demurrer to the petition was sustained, and cites Eng- 
lish and American cases contra. 


The Law Magazine and Review, London, for February, 1880. 
‘* Growth of the Prevalence of Equity,’ by Charles Francis Trower, gives ~ 
an historical account of the persons, publications, and measures that have been 


influential during the past forty years and more in bringing to pass the present 
Judicature Acts. 


Southern Law Review, for February-March, 1880. 

“Regulations of Common Carriers in the Carriage of Passengers,’’ by 
Edwin G. Merriam, of St. Louis, Mo., cites a very large number of cases, and 
discusses the authority of carriers concerning tickets and payment of fare, dis- 
crimination in the price of tickets, exhibition and delivery of tickets, limited 
tickets, requisition of continuous journeys, passengers having no ticket or im- 
Proper tickets, refusal to pay fares, classification of passengers according to 
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sex and color, the effect of the supplemental Civil Rights Act of 1875, trang. 
portation of passengers upon freight trains, exclusion from carrier’s accom- 
modations, and police regulations. 


‘‘ Expert’s Property in his Skill and Knowledge,”’ by J. G. Lodge, of St. 
Louis, Mo., states several English and American cases, and argues that both 
legal principle and precedent lead to the conclusion that the scientific man has 
an individual property in his skill and knowledge that cannot be taken from 
him as evidence, in the way of opinion, by a court of justice, without ‘his 
consent. 


‘¢ Official Bonds of Officers of Private Corporations,’’ by Frank W. Peebles, 
of St. Louis, Mo., cites a large number of cases, and discusses the validity of 
bonds, the period covered by the obligation, the question when the surety will 
be released by the conduct of the obligee, changes of circumstances after the 
execution of a bond, construction, statutes of limitation, appropriation of pay- 
ments, pleading, practice, evidence, and the measure of damages. 


‘Contributory Negligence,’ by Seymour D. Thompson, of St. Louis, Mo., 
cites many cases, and discusses the old rule and its modifications in view of 
the principle that no person is bound to anticipate that another, who is sui 
juris, will do a negligent act; but if one person discovers that another has done 
a negligent act, the former is bound, after making such discovery, to use 
ordinary and reasonable care to the end that the negligence so discovered shall 
not result in damage either to himself or to the person whose negligent act 
it is. 

The Law Times, London, for Jan. 31, 1880. 

‘Right of Purchaser to re-open Contract after Completion "’ states several 
cases, and shows the conflict between the decision of Malins, V. C., in the 
recent case of Allen v. Richardson, 41 L. T. Rep. n. s. 615, and the decision 
of the Master of the Rolls in Re Turner and Skelton, L. R. 13 Ch. Div. 130, 
the Master of the Rolls allowing compensation under an executed agreement 
in case of error, and the Vice-Chancellor refusing to allow compensation, 


although he granted specific performance and ordered the error to be cor- 
rected. 


‘* The Liabilities of Bailees of Goods subject to Bills of Lading.”’ 


Tbid., Feb. 7, 1880. 


‘* Estoppel by Conduct’? examines some of the authorities and briefly sum- 
marizes the general rules. 


‘* Bequests of Personalty to Legatees and their Heirs ’’ discusses life in- 
terests and absolute gifts of a whole fund. 


Tbid., Feb. 14, 1880. 

The editor, speaking of the courts, says that civil business throughout the 
country is in a state of severe depression. With reference to the recent fre- 
quency of cases in which solicitors have been discovered to be guilty of 
pecuniary irregularities and peculation, he speaks of the severe competition 
at present prevailing in the profession, which makes it hard even for old- 
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established firms to hold their own, and says, the only consolation is that, out 
of the twenty thousand solicitors in England, the very great majority live high 
and honorable lives, who, by their integrity, confer enormous benefits upon the 
public. 


A valid exercise of a power of appointment by an infant in Re D’ Angiban, 
Andrew v. Andrew, 41 L. T. Rep. n. 8. 645, is noticed on pp. 273, 274, and 
attention is called to the principle of that case; namely, that whenever there 
is a manifest intention shown by the settlement that the power shall be exer- 
cised by an infant, the power can be exercised by an infant. 


‘ Gift over in Case of Death of Legatee before Actual Receipts of Legacy ”’ 
considers the case of Johnson v. Crook, L. R. 12 Ch. Div. 639, mentioned in 
the*American Law Review for last February, page 175, with reference to a 
later case, Collison v. Barber, 41 L. T. Rep. n. s. 175, 12 Ch. Div. 834, which 
conflicts with it and follows earlier decisions, from which Johnson v. Crook 
departed, the question being whether the intention of the testator should 
prevail. 


‘‘ Measure of Damages — no Immediate Market for Rejected Goods ’’ con- 
siders the case of Dunkirk Colliery Company v. Leon, 41 L. T. Rep. n. s. 633, 
in which it was held that if the plaintiffs did their best to find a market after 
defendant’s breach, and found none, the amount of damage really sustained is 
to be found, and to that the plaintiffs are entitled. 


Ibid., Feb. 21, 1880. 
“Discovery of Matters tending to Criminate”’ cites authorities to show 


that an interrogatory ought not to be struck out because it obviously tends to 
criminate the person who is asked to answer it, that, if he objects to answer 
it, he must do so by his affidavit alleging that his answer would criminate 
him; that objection to inspection of a criminatory document must also be 
taken by a similar affidavit; and that it is at present unsettled whether, even 
after such an affidavit is filed, inspection will or will not be ordered. 


Solicitors’ Journal and Reporter, for Jan. 17, 1880. 

‘“‘Tontines and the Lottery Acts ’’ cites authorities, and concludes that a 
tontine is not within the acts. A tontine is a scheme by which out of a num-. 
ber of persons the survivor, or nominator of the longest liver, takes the whole 
of a certain property which has been bought by the subscriptions of all. The 
chance of human life, not the chance of the lot, determines who is to be the 
fortunate person. The article asks whether, if a tontine be void for wagering, 
all joint tenancies created by the act of the joint tenants are not void also. 


TIbid., Feb. 7, 1880. 
‘* Stock Exchange Contracts ”’ discusses the case of Thacker v. Hardy, 27 
W. R. 158, L. R. 4 Q. B. D. 685, but cites no other cases. 


Thid., Feb. 14, 1880. 
‘ Interest on Purchase-money ”’ cites and discusses authorities to show that 
the conversion effected by a contract for sale operates only prospectively as to 
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the fruits of the subject-matter of the contract, so that the purchaser shall 
take the rents, and the vendor interest only from the date at which the con- 
dition is fulfilled. 


Ibid., Feb. 21, 1880. . 

‘* Lord Justice Bramwell on Actions of Negligence ’’ is a sensible article. 
It cites the recent case of Lax v. The Corporation of Darlington, 28 W. R. 221, 
L. R. 5 Ex. D. 28, in which Lord Justice Bramwell is said to have given 
fresh expression to his views on the subject of actions for negligence. The 
article suggests that, after all, he cannot escape from the ‘* prudent-man test” 
that he so much objects to; and it calls attention to the somewhat formal rea- 
soning upon the subject, illustrated by a dilemma which he put in a case where 
a man injured himself by falling over something in an insufficiently lighted 
station: ‘‘ If it was too dark for the man to see, he had no business to go there, 


If it was light enough for him to see, he had no business to tumble over the 
obstacle.” 


The Irish Law Times and Solicitors’ Journal, for Feb. 14, 1880. 

‘* Liability of a Husband in respect of Wife’s Shares in a Joint-Stock 
Company ”’ considers the case of Ex parte Hatcher, 12 Ch. Div. 285, saying, 
that it is the first case of the description which has arisen since the Married 
Woman’s Property Act of 1874, and that it leaves the husband of any married 
woman who possesses shares in a company with unlimited liability in a dan- 
gerous position. 


Ibid., Feb. 21, 1880. 
‘“‘ Waiver of Breach of Covenant to pay Interest ’’ considers several English 


and American cases concerning mortgages. 


‘* Stranger to Contract enforcing it,”’ credited to the Canada Law Journal, 
cites a number of Canadian, English, and Irish cases. 


‘* Scottish and English Law of Evidence as to the Admissibility of State- 
ments of Persons Deceased,’’ credited to the Scottish Law Magaziue, is another 


contribution to the discussion of dying declarations, with reference to the 
Bedingfield case. 


NOTES OF CASES. 


UNITED STATES SUPREME COURT. 


Constitutional Law.— Habeas Corpus. —Jury. — Jurisdiction. — Civil 
Rights. — (Head-note.) — C., being a judge of a county court in Virginia, charged by 
the law of that State with the selection of jurors to serve in the circuit and county 
courts of his county, in the year 1878, was indicted in the Federal Court for the 
Western District of Virginia, charged with excluding and failing to select as grand 
jurors and petit jurors certain citizens of his county, of African race and black 
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color, said citizens possessing all other qualifications prescribed by law, and being by 
him, the said C., excluded from the jury lists made out by him as such officer, on 
account of their race, color, and previous condition of servitude, and for no other 
reason, against the peace, &c., of the United States, and against the form of the stat- 
ute in such case made and provided. Being in custody, under that indictment, he 
presented to this court his petition for writ of habeas corpus and a writ of certiorari to 
bring up the record of the inferior court, that he might be discharged, averring that 
the finding of the indictment, and his arrest and imprisonment thereunder, were un- 
warranted by the Constitution of the United States, in violation of his rights and 
the rights of Virginia, whose judicial officer he is, and that the inferior court had no 
jurisdiction to proceed against him. A similar petition was presented by the State 
ot Virginia. Held,— 

That while a writ of habeas corpus cannot generally be made to subserve the pur- 
poses of a writ of error, yet when a prisoner is held without any lawful authority, 
and by an order beyond the jurisdiction of an inferior Federal court to take, this 
court will, in favor of liberty, grant the writ, not to review the whole case, but to 
examine the authority of the court below to act at all. 

The section of the act of March 1, 1875 (18 Stat. 336), which enacts that “no 
citizen, possessing all other qualifications which are or may be prescribed by law, 
shall be disqualified from service as grand or petit juror in any court of the United 
States, or of any State, on account of race, color, or previous condition of servitude ; 
and any officer, or other person, charged with any duty in the selection or summon- 
ing of jurors, who shall exclude or fail to summon any citizen for the cause afore- 
said, shall, on conviction thereof, be deemed guilty of a misdemeanor, and be fined 
not more than $5,000,” examined, and held to be authorized by the Thirteenth and 
Fourteenth Amendments of the Constitution, for the enforcement of which Con- 
gress is given power to pass appropriate legislation. 

The inhibition contained in the Fourteenth Amendment means that no agency of the 
State, nor of the officers or agents by whom its powers are exerted, shall deny to any 
person within its jurisdiction the equal protection of the laws. Whoever by virtue 
of public position under a State government deprives another of property, life, or 
liberty, without due process of law, or denies or takes away the equal protection of 
the laws, violates the constitutional inhibition, and as he acts in the name and for 
the State, is clothed with the State’s power, his act is that of the State. Otherwise, 
the constitutional inhibition has no meaning, and the State has clothed one of its 
agents with power to annul or evade it. 

The constitutional amendment was ordained for a purpose. It was to secure 
equal rights to all persons ; and, to insure to all persons the enjoyment of such 
rights, power was given to Congress to enforce its provisions by appropriate legisla- 
tion. Such legislation must act upon persons, not upon the abstract thing denomi- 
nated a State, but upon the persons who are the agents of the State in the denial of 
the rights which were intended to be secured. Such is the act of March 1, 1875, and 
it is fully authorized by the Constitution. 

The act of the defendant in selecting jurors was a ministerial, not a judicial act; 
and being charged with the performance of that duty, although he derived his au- 
thority from the State, he was bound, in the discharge of his duties, to obey the 
Federal Constitution and the laws passed in pursuance thereof. Ex parte: In the 
Matter of the Commonwealth of Virginia and J. D. Coles, Petitioners. October Term, 
1879. Opinion in printed pamphlet. Docket No. 4 (original). An elaborate dis- 
senting opinion by Fixxp, J., concurred in by CiiFrorp, J., is printed in a separate 
pamphlet. 

VOL. I. —N. 8. 21 
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Constitutional Law. — Jury. — Civil Rights. —( /Zead-note.)— The Fourteenth 
Amendment of the Federal Constitution considered and held to be one of a series of 
constitutional provisions having a common purpose; viz., to secure to a race recently 
emancipated, and held in slavery through many generations, all the civil rights that 
the superior race enjoy, and to give to them the protection of the general govern- 
ment, in the enjoyment of such rights, whenever they should be denied by the States. 
Whether it had other, and if so what, purposes not decided. 

The amendment not only gave citizenship and the privileges of citizenship to per- 
sons of color, but it denied to any State the power to withhold from them the equal 
protection of the laws, and invested Congress with power, by appropriate legislation, 
to enforce its provisions. 

The words of the amendment, although prohibitory, contain a necessary implica- 
tion of a positive immunity, or right, most valuable to the colored race,—the right 
to exemption from unfriendly legislation against them distinctively as colored; ex- 
emption from discriminations, imposed by public authority, implying legal inferiority 
in civil society, lessening the security of their rights, and which are steps towards 
reducing them to the condition of a subject’ race. 

The statute of West Virginia, which, in effect, singles out and denies to colored 
citizens the right and privilege of participating in the administration of the law, as 
jurors, because of their color, though qualified in all other respects, is practically a 
brand upon them, affixed by the law, and is a discrimination against that race for- 
bidden by the amendment. It is a denial of the equal protection of the laws to the 
race thus excluded, since the constitution of juries is a very essential part of the 
protection which the trial by jury is intended to secure. The very idea of a jury is 
a body of men composed of the peers or equals of the person whose rights it is se- 
lected or summoned to determine; that is, of persons having the same legal status in 
society as that which he holds. 

Where, as here, the State statute secures to every white man the right of trial by 
jury selected from, and without discrimination against, his race, and at the same time 
permits or requires such discrimination against the colored man, because of his race, 
the latter is not equally protected by law with the former. 

Section 641 of the Revised Statutes, which declares that ‘‘ when any civil suit or 
criminal prosecution is commenced in any State court, for any cause whatsoever, 
against any person who is denied or cannot enforce in the judicial tribunals of the 
State, or in the part of the State where such suit or prosecution is pending, any right 
secured to him by any law providing for the equal civil rights of citizens of the United 
States, . . . such suit or prosecution may, upon the petition of such defendant, filed 
in said State court, at any time before the trial or final hearing of the cause, stating 
the facts and verified by oath, be removed for trial into the next circuit court to be 
held in the district where it is pending,” considered and held not to be in conflict 
with the Federal Constitution. Strauder y. State of West Virginia. October Term, 


1879. Opinion in printed pamphlet. Docket No. 753. Frevp and Cuirrorp, JJ., 
dissent. 


Constitutional Law.— Removal to Federal Court. — Section 643 of the Re- 
vised Statutes of the United States, which declares that “ when any civil suit or crimi- 
nal prosecution is commenced in any court of a State, against any officer appointed 
under, or acting by, authority of any revenue law of the United States now or here- 
after enacted, or against any person acting under or by authority of any such officer, 
on account of any act done under color of his office, or of any such law, or on 
account of any right, title, or authority claimed by such officer or other person 
under any such law, . . . the said suit or prosecution may, at any time before the 
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trial or final hearing thereof, be removed for trial into the circuit court next to be 
holden in the district where the same is pending, upon the petition of such defendant 
to said circuit court,” &c., is not in conflict with the Federal Constitution. 

1). was indicted for murder in a State court of Tennessee. In his petition, duly 
verified, for removal of the prosecution to the Federal court, he stated that, although 
indicted for murder, no murder was committed ; that the killing was done in the 
petitioner’s own necessary self-defence, to save his own life; that at the time when 
the alleged act for which he was indicted was committed he was, and still is, an 
officer of the United States, to wit, a deputy collector of internal revenue; that the 
act for which he was indicted was performed in his own necessary self-defence while 
engaged in the discharge of his duties as deputy collector, and while acting by 
and under the authority of the internal revenue laws of the United States; that 
what he did was done under and by right of his said office; that it was his duty to 
seize illicit distilleries, and the apparatus that is used for the illicit and unlawful dis- 
tillation of spirits; and that while so attempting to enforce the revenue laws of the 
United States, as deputy collector as aforesaid, he was assaulted and fired upon by a 
number of armed men, and that in defence of his life he returned the fire, which is 
the killing mentioned in the indictment. J/e/d, that the petition was in conformity 
with the statute, and, upon being filed, the prosecution was removed to the cireuit 
court of the United States for that district. 

The United States is a government with authority extending over the whole ter- 
ritory of the Union, acting upon the States and the people of the States. While it is 
limited in the number of its powers, so far as its sovereignty extends it is supreme. 
No State can exclude it from exercising any authority conferred upon it by the Con- 
stitution, obstruct its authorized officers against its will, or withhold from it, for a 
moment, the cognizance of any subject whieh that instrument has committed 
to it. 

The general government must cease to exist whenever it loses the power of pro- 
tecting itself in the exercise of its constitutional powers. It can act only through 
its officers and agents, and they must act within the States. If when thus acting, and 
within the scope of their authority, those officers can be arrested and brought to 
trial in a State court, for an alleged offence against the law of the State, yet warranted 
by the Federal authority they possess, and if the general government is powerless to 
interfere at once for their protection, — if their protection must be left to the action 
of the State court,—the operations of the general government may at any time be 
arrested at the will of one of its members. No such element of weakness is to be 
found in the Constitution. 

The judicial power of the United States, by the express words of the Constitu- 
tion, extends “to all cases in law and equity arising under the Constitution, the 
laws of the United States, and treaties made or which shall be made under their au- 
thority.” 

That provision embraces alike civil and criminal cases arising under the Constitu- 
tion and laws of the United States. Cohens v. Virginia, 6 Wheat. 399. Both are 
equally within the domain of the judicial power of the United States. 

A case arises under the Constitution of the United States not merely where a 
party comes into court to demand sumething conferred upon him by the Constitution 
or by a law or treaty, but wherever its correct decision as to the rights or defence 
of either party depends upon the construction of either. It is in the power of Con- 
gress to give the circuit courts of the United States jurisdiction of such a case, 
although other questions of fact or of law may be involved in it. 

If the case, whether civil or criminal, be one to which the judicial power of the 


| 


824 REVIEW OF THE MONTH. 


United States extends, its removal to the Federal court is no invasion of State domain. 
On the contrary, a denial of the right of the general government to remove them, to 
take charge of and try any case arising under the Constitution and laws of the 
United States, is a denial of the conceded sovereignty of that government over a 
subject expressly committed to it. It is a denial of a doctrine necessary for the 
preservation of the acknowledged powers of the government. The power to remove 
is as ample in criminal as in civil cases. The exercise of that power as to criminal 
prosecutions is seen in the act of Feb. 4, 1815 (3 Stat. 198), again in the act of March 
2, 1833 (4 St. c. 57, § 3), and more recently, in the act of July 13, 1866 (14 Stat. 171), 


The State of Tennessee v. Davis. October Term, 1879. Opinion in printed pamphlet. 
Docket No. 720. 


Copyright. — (Head-note.)— . . . A. had a claim to a copyright in a catalogue 
of furniture on sale in his establishment, illustrated with drawings of furniture and 
decorations. B. was engaged in the same business, and published a similar book, 
and copied many of A.’s drawings. Held, that the drawings were not subject of copy- 
right, but were only an advertisement. But one not a vendor of the articles in 
question, and publishing such a book or catalogue for public convenience, would be 
protected by a court of chancery. Baker vy. Selden. October Term, 1879. For 
opinion, see Washington Law Reporter, Feb. 16, 1880. 


UNITED STATES CIRCUIT AND DISTRICT COURTS. 


KANSAS. 


Homestead. — Mortgage. — Promissory Note. — Duress. — ( Head-note.) — 
The constitutional provision that the homestead can only be alienated “‘ by the joint 


consent of husband and wife ” is not a defence to a suit brought to foreclose a mort- 
gage given to secure negotiable paper, which has passed into the hands of a purchaser 
for value before maturity without notice of any infirmity in the paper, notwithstand- 
ing the wife’s signature and acknowledgment were procured by threats and menaces 
amounting to legal duress. A note executed under duress is only void as between 
the original parties and those having notice, and a mortgage given to secure a 
negotiable note is open only to such defences as may be made to the note. Beals v. 


Neddo. Circuit Court. Decided February, 1880.— The Central Law Journal, March 
5, 1880. 


MASSACHUSETTS. 


Trust. — Contract. — Equity. — The plaintiff was beneficial legatee of the 
income of the residue of a large estate. This residue was devised to trustees to pay 
the net income thereof to the plaintiff for life, and, after her decease, to divide the 
principal among others. 

There was delay in settling the estate. A compromise was agreed upon and con- 
firmed by the court, by which the assets, after the payment of the debts and charges 
of administration and of all legacies but the plaintiff's, were to be given to the 
trustees and divided by them into two parts: (1) earnings of the estate since the 
death of the testatrix, and (2) the remainder of said residue. The agreement, 
printed in Mandell vy. Green, 108 Mass. 277, provided : “ And said trustees shall, 
under the provisions of the trust, account for said first part to H. H. G. (the plaintiff) 
and her legal representatives ; and said second part shall constitute the principal of 
the trust fund, to be retained and kept by them as trustees under the provisions of 
said will and codicil.” It was also agreed that “earnings” meant earnings less 
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interest on the legacies. This was an action of contract for the breach of said agree- 
ment, the plaintiff claiming as “ earnings ” certain dividends of stock received by 
the trustees from the administrator, but which the trustees, who were the defendants, 
considered as capital. A bill in equity to settle this question had long remained 
dormant for want of parties. See Gordon v. Green, 113 Mass. 259. 

Demurrer, on the ground that an action at law could not be maintained on the 
agreement. Lowe t, J., after remarking that he had no doubt that “ there is power 
somewhere to settle the plaintiff's income at some time before her death, which will 
at once relieve her for occasion for income, and ascertain who are the remainder- 
men,” says: “I do not, however, understand that, by the settlement, the trustees 
promised to pay over the value of the earnings so that they can be charged in as- 
sumpsit or trover with that value. They agreed to accountas trustees, that is to say, in 
acourt of equity... . In short, I look upon the agreement as a sort of codicil, 
settling how the corpus of the trust should be ascertained ; varying, perhaps, the 
rights of the parties, but not the remedy for a breach of trust, and not intended to 
impose a personal legal obligation to pay instead of an equitable duty to account. 
Demurrer sustained.” Green v. Gordon. Circuit Court. Decided Jan. 30, 1880. 
Printed opinion, No. 1239, Law Docket. 


Equity. — Parties. — Insurance. — Bill in equity to annul a policy of insurauce 
alleged to have been procured by fraud. The policy was payable to the wife of the 
insured, “ for her sole use, if living, in conformity with the statute, and, if not living, 
to the children” of insured, or their guardian, for their use. Demurrer by the 
children on the ground that they had no interest in the matters and things set forth 
in the complaint. Nexson, J., held that by the terms of the policy above mentioned 
the children had a contingent interest, and were therefore proper and necessary 
parties to a bill to set aside the policy for any cause. 

Another cause of demurrer was that, in a bill for the surrender and cancellation 
of a policy of insurance, it was mulifariousness to include a prayer that the respon- 
dent be enjoined from prosecuting a suit at law in the same court against the 
complainant to recover premiums paid, with interest and damages, on the ground of 
the fraudulent representations of an agent of the company in procuring the policy to 
be taken out. This was held not to be such a distinct and independent matter as to 
render the bill multifarious. Equitable, fc. Co. v. Patterson. Circuit Court. MS. 
opinion. Decided Feb. 7, 1880. 

MISSOURI. 


Dissolution of Corporation. — Effect on Judgments. — Jurisdiction. — 
(Head-note.) —1. When judgment is rendered against a corporation by one court 
while a suit is pending against the same corporation in another court, which has for 
its ultimate object the dissolution of such corporation and the placing of its affairs in 
the hands of a receiver for settlement of its business and the distribution of its assets 
among its creditors, execution will not issue on such judgment. The judgment 
creditor must present his judgment for allowance to the court which has charge of 
the administration of the estate. 2. That court which first obtains jurisdiction of the 
res or assets of a defendant must proceed therewith uninterrupted by any other 
tribunal. 3. The effect of the institution of proceedings against an insurance com- 
pany by the Superintendent of the Insurance Department of Missouri, which look 
to the dissolution of the company and the winding up of its affairs, is to vest the 
court in which they are instituted with jurisdiction over its assets, and no other court 
will interfere with its control over those assets by execution. Levi v. Columbia Life 


Ins. Co. Circuit Court. Decided November, 1879.— The Central Law Journal, 
March 5, 1880. 
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NEW YORK. 


Riot Claims. — Common Carriers. — Bill of Lading. — Condition. — Neg. 
ligence. — Plaintiff delivered goods to defendant, and took a bill of lading containing 
a clause that the company should not be liable for a loss by fire unless it could be 
shown that such damage or loss occurred through the negligence or default of the 
agents of the company. //e/d, that acceptance of the bill established a contract 
between plaintiff and defendant, and the effect of this one was to throw the burden 
of proof on the plaintiff as to negligence. Held, also, that where the property was 
burnt by a mob engaged in a struggle with the military authorities, without any thing 
to show that the defendants were bound to anticipate such a result, negligence was 
affirmatively disproved. Wertheimer v. The Pennsylvania R. R. Co. Circuit Court, 
Southern District of New York. MS. opinion. 


Federal Courts. — Removal of Causes. — The petition was signed by many 
of the defendants by attorneys. The controvery was with a foreign subject, and all 
the defendants applied for the removal. The order of the State court recited that 
the application was made by the petitioners. It was contended that the act of 
March 3, 1875, did not provide that an attorney could make the application, and that 
at all events the fact of attorneyship and its scope must be shown to the State court. 
Bratcurorp, J., held that, although the plaintiff did not seem to have had prior 
notice of the application to the State court, the contents of the petition, bond, and 
order showed that the objection was without force in the United States court, quot- 
ing from Meyer v. Construction Co.; also, that the want of acknowledgment to the 
bond was a matter of practice to be passed on by the State court, which will not 
be reviewed when that court has accepted the bond. That a clause in the bond that 


the defendants would “ do or cause to be done such other and appropriate acts,” &e., 
was a sufficient compliance with any requirement in section 8 of the act that the 
bond shall be one for appearing in the Federal court, without a clause providing for 
entering special bail. Cooke v. Seligman. Circuit Court, Southern District of New 
York. — The Daily Register, Feb. 17, 1880. 


Common Carriers.— Notice of Discharge.— Libel in admiralty for the 
value of a case of goods stolen from the claimant’s pier. The vessel arrived Sunday, 
June 4. The goods were discharged early on Tuesday the 6th, and remained on the 
pier when closed for the night. During the night they were stolen. Public notice 
by advertisement was given, but in no other way. The court held that a custom to 
give notice by advertisement was not sufficiently shown, and the fact that the libel- 
lant’s agent knew of the arrival of the ship did not relieve the claimants of the 
necessity of giving notice. Unnevehr v. The Hindo. District Court, Southern District 
of New York. Decided Feb. 13, 1880.— The Daily Register, Feb. 14, 1880. 


SUPREME COURT, DISTRICT OF COLUMBIA. 


Post-office. — Lottery. — Constitutional Law. — (/Zead-note.) — 1. Section 
8929 of the Revised Statutes, which authorizes the Postmaster-General, upon evi- 
dence satisfactory to him that any person is engaged in conducting any fraudulent 
lottery, gift enterprise, or scheme for the distribution of money or of any real or per- 
sonal property by lot, chance, or drawing ‘of any kind, or in conducting any other 
scheme or device for obtaining money through the mails by means of false or fraud- 
ulent pretences, representations, or promises, to instruct postmasters at any post-office 
at which registered letters arrive directed to any such person, to return all such 
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registered letters to the postmasters at the offices where they were originally mailed, 
with the word “ fraudulent” plainly written or stamped upon the outside of such 
letters, and further provides that all such letters so returned to such postmasters 
shall be by them returned to the writers thereof, under such regulations as the Post- 
master-General may prescribe, — //e/d, to be not repugnant to the Constitution of the 
United States. 

2. Section 4041, Revised Statutes, containing similar provisions as to money 
orders, also sustained as constitutional. 

3. An order of the Postmaster-General in execution of this law sustained, and an 
injunction against him refused. Dauphin v. Key, Postmaster-General. For opinion, 
See Washington Law Reporter, March 1, 1880. 


STATE COURTS. 
COLORADO. 


Jury. — Interpreter. — Foreign Language. — Jurors. — (Head-note.) — 1. 
The rule that all judicial proceedings must be conducted in the English language 
seems to be applicable only to the pleadings. Contracts in another language may 
be sued on, foreign witnesses examined, and non-English speaking prisoners put on 
trial. So, also, the written instructions of the court might be translated into the 
language of a juror. 2. The fact that a person cannot speak or understand the Eng- 
lish language does not necessarily disqualify him to serve as a juror, for the court 
has power to appoint an interpreter of the proceedings on the trial. 8. Whether a 
court could appoint an interpreter to act as such in the jury-room, quere. Town of 
Trinidad vy. Simpson. Supreme Court. Decided January, 1880.— The Central Law 
Journal, Feb. 20, 1880. 


FLORIDA, 


Marriage of Slave. — Legitimacy. — Emancipation. — (Head-note.)— ... 
A customary slave marriage of a free man of color and a slave woman, no other mar- 
riage or other legal impediment intervening, confirmed after emancipation of the 
woman by cohabitation as husband and wife, or by any other plainly established 
assent by both parties to the continued existence of the antecedent relation of hus- 
band and wife, renders the issue born in slavery legitimate... . Danie v. Sams. 
Supreme Court. January Term, 1880. 


INDIANA. 


Interest. — Action. — A rate of interest was contracted for which at the date 
of the contract was illegal, but at the time the suit was brought the law then in force 
authorized such rate of interest. eld, the contract may be enforced and the in- 
terest collected. Burns vy. Anderson. Supreme Court. Decided Feb. 12, 1880. 


Insurance. — Waiver.— Where a mutual insurance company executes and 
delivers its policy to the insured, it waives the condition precedent (or warranty) of 
requiring the premium note to be delivered before the policy is to take effect. Behler 
v. Yeoman Mutual Ins. Co. Supreme Court. Decided Feb. 18, 1880. 


MAINE. 


Exceptions. — Charge to Jury. — Exceptions to an entire charge in general 
terms cannot be sustained unless the whole is found incorrect, nor when such charge 
embraces in substance part of the instructions requested by the excepting party. 


Jones v. N.S. § N. E. Steamboat Co. Supreme Court. Decided Feb. 14, 1880.— 
Portland Press, Feb. 16, 1880. 
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MASSACHUSETTS. 


Indictment. — General and Specific Allegations of Negligence. — Rail- 
way Conductor.— Indictment for manslaughter, wherein the defendant was 
charged with negligence and omission of duty as conductor of a freight train, 
whereby another train was thrown from the track and a passenger thereon was 
killed. The indictment charged, in substance, that the conductor, well knowing the 
rules of the road and his duty in that regard, and what signals should be given when 
an engine or train from the inward track crosses the outward track, and also well 
knowing that a particular train was then due and about to arrive upon that track, 
neglected to give the required signal. At the trial no evidence was offered to prove 
that the conductor had knowledge that a particular train was due and about to 
arrive. ‘The court below ruled that this was surplusage, and need not be proved by 
the Commonwealth. The defendant excepted. Held, that this was not an imper- 
tinent averment, or foreign or inapplicable to the charge, because proof of such 
knowledge would establish the most culpable negligence. The general neglect of 
duty is resolved into this particular manner of neglecting it; having charged a 
general neglect, the indictment notifies the defendant that the neglect of his general 
duty was in this specific mode. When a general neglect of duty is alleged, and the 
particular in which it was violated is carefully and with precision set out, the de- 
fendant has the right to assume that the specific negligence thus alleged is the 
mode in which the general duty has been violated. An allegation must be proved 
which is descriptive of the identity of the charge, or of that which is legally essential 
to the charge, and when any allegation narrows and limits that which is essential, it 
is necessarily descriptive. Commonwealth v. Hartwell. Supreme Court. MS. opinion. 
Decided Feb. 27, 1880. 


Malpractice, — Physician and Surgeon.— A physician’s contract with his 
patient, as implied by law, is that he possesses that reasonable degree of learning, 
skill, and experience which is ordinarily possessed by others of his profession gener- 
ally, regard being had to the advanced state of the profession at the time; but a 
physician or surgeon practising in a town of comparatively small population is bound 
to possess that skill only which physicians and surgeons of ordinary ability and skill, 
practising in similar localities with opportunities for no larger experience, ordinarily 
possess. He is not responsible for want of success, unless it is proved to result from 
want of ordinary care and attention, and then only to the extent of the injury caused 
by his want of skill and neglect, not for the whole consequences of the particular 
original injury or disease. Small vy. Howard. Supreme Court. Decided January, 
1880. — The Boston Daily Law Reporter, Feb. 21, 1880. 


Common Carrier.— Family Portrait. — Measure of Damages. — Action of 
contract against the defendant, as a common carrier, to recover the value of an oil 
painting, the portrait of the plaintiff's father. The written contract for the shipment 
of the painting containing the provision that “specie, drafts, bank-bills, and other 
articles of great intrinsic or representative value will only be taken upon a repre- 
sentation of their value, and by a special agreement assented to by the superintend 
ent.” At the trial the defendant asked for a ruling that, as the plaintiff had not 
complied with this provision, he could not recover. eld, a portrait is not an article 
“of great intrinsic or representative value,” like specie, drafts, or bank-bills. The 
general rule of damages in trover and in contract for not delivering goods un- 
doubtedly is the fair market value of the goods. But this rule does not apply where 
the article sued for is not marketable property. To instruct a jury that the measure 
of damages for the conversion or loss of a family portrait is its market value would 
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be merely delusive. It cannot with any propriety be said to have any market value. 
The just rule of damages is the actual value to him who owns it, taking into account 
its cost, the practicability and expense of replacing it, and such other considerations 
as in the particular case affect its value to the owner. Green y. Boston § Lowell R. R. 
Co. Supreme Court. Decided January, 1880.— The Massachusetts Law Reporter, 
March 6, 1880. 

MICHIGAN. 


Libel. — Damages. — (H/ead-note.) — A retraction of the libel made subsequent 
to the commencement of an action therefor is not admissible in mitigation of damages. 
Evening News Association vy. Tryon. Supreme Court. Filed Jan. 23, 1880.— The 
N. W. Reporter, vol. iv. nN. 8. Feb. 7, 1880, No. 4, p. 267. 


Guardian. — (//ead-note.) — The parents of a child three years old were killed 
while passing through the State for the purpose of changing their domicile from 
Pennsylvania to Kansas. The property of the infant was the claim to compensa- 
tion for its injuries and the death of its parents. A guardian having been properly 
appointed by the Probate Court of this State, in whose custody the child was, — /eld, 
that such custody would not be changed to that of a guardian subsequently appointed 
by an orphan’s court of Pennsylvania. Jn the Matter of William Rice. Supreme 
Court. Filed Jan. 21, 1880.— Zhe N. W. Reporter, vol. iv. x. s. Feb. 7, 1880, 
No. 4, p. 284. 


Contract. — Statute of Frauds. — Sunday.— Unincorporated Society. — 
(Head-note.) — Trustees of an unincorporated society organized for a lawful purpose 
may receive gifts or promises in its behalf, and maintain an action to enforce the 
same, and a mutual subscription, if the object is definite, may be supported though 


no payee is named. In an action on a church subscription, evidence feld sufficient 
to support a promise to pay presently, and the contract not within the Statute of 
Frauds. A subscription to a fund for the purpose of paying for a church is not void 
for the reason that such subscription is made on Sunday. Allen v. Duffy. Supreme 
Court. Filed Feb. 11, 1880.— The N. W. Reporter, vol. iv. x. s. Feb. 21, 1880, 
No. 6, p. 427. 


Patent. — Royalty. — (Head-note.) — A patent-right was assigned with the pro- 
vision that a certain royalty should be paid for each machine sold. The assignee 
subsequently settled with certain parties using a machine infringing on the right 
so assigned, granting them a license to use the machine. Held, that the assignee 
was liable in such cases for the stipulated royalty. Rogers v. Torrant. Supreme 
Court. Filed Feb. 11, 1880.— The N. W. Reporter, vol. iv. nN. s. Feb. 28, 1880, No. 
7, p. 507. 

MINNESOTA. 


Attorney. — Contract. — Abstract of Title. — (Head-note.) — An agreement 
to make and furnish a correct record abstract of title to certain lands from and after 
a specified date creates no obligation to note upon the abstract an unsatisfied judg- 
ment against one of the grantees of the title whieh only appears of record prior to 
that date, though the same becomes a lien upon the premises after that time. Wake- 
Jield v. Chowan. Supreme Court. Decision filed March 2, 1880. 


MISSOURI. 


Husband and Wife.— Separate Estate. —Trust.— Whenever it clearly 
appears that the husband has received money or property belonging to the wife 
under an agreement to appropriate the same for the sole and separate use of the 
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wife in the purchase of lands, and he purchases and takes the title in his own name, 
she will be held in equity to be the equitable owner and he to be her trustee. Kid- 
well v. Kirkpatrick. Supreme Court. Decided February, 1880. — Jefferson City 
Tribune, Feb. 11, 1880. 


Negligence. — Infant. — There can be no contributory negligence on the part 
of a child two years old. The mere fact that a child of that age is playing on the 
street without attendance is not conclusive as to negligence on the part of the parents; 
and it is competent to show that the child escaped from the enclosure of the parents 
without fault on their part. Where a child of two years was seen by the driver of a 
street-car playing on the street at a distance of six feet from the car-track, and the 
driver continued to approach the child at a speed of over six miles an hour from a 
distance of 150 feet, taking the chances of the child being frightened, and making 
no effort to stop the car until, on reaching the spot where the child was, it ran to- 
wards the horses and collision was inevitable, this was negligence which will warrant 
a recovery by the parents where the child was run down and killed by the horses. 
Farris v. Cass Ave. R. R. Court of Appeals. Decided Feb. 10, 1880.— The St. Louis 
Republican, Feb. 11, 1880. 


Guardian of Lunatic.— Agency. — The guardian of a lunatic has no power, 
as such, to engage in business or trade for the lunatic, or to bind his estate by trans- 
actions pertaining to such business; nor does the statute give any authority to the 
Probate Court to authorize the guardian to do so, Where all the facts are known to 
both parties, and a mistake as to the liability of the principal is one of law, the fact 
that the principal cannot be held is no ground for charging the agent. One who, 
with knowledge of the facts, furnishes goods to the guardian of a lunatic for the use 
of the estate, where there has been no misrepresentation by the agent, cannot hold 
the guardian personally liable, even though there is no remedy against the estate of 
the lunatic. Western Cement Company v. Jones. Court of Appeals. Decided Feb. 
24, 1880. — The St. Louis Republican, Feb. 25, 1880. 


Contract. — Insurance. — Principal and Agent. — Evidence. — A contriv- 
ance which reduces the two parties to a bargain to one, and admits an: agent repre- 
senting antagonistic interests to make a bargain by himself, is against the policy of 
the law, and the contract so made is void. Nothing short of an express power to do 
the particular act in all respects as it was done, or such a subsequent ratification as 
implies a complete waiver of the objection, will stand in the way of the defence that 
the contract made by an agent representing both parties is void; and evidence of 
similar transactions having been recognized by the principal is properly excluded, as 
there cannot be a course of dealing in regard to illegal acts. Mercantile Ins. Co. v. 
Hope Ins. Co. Court of Appeals. Decided March 2, 1880.— The St. Louis Repub- 
lican, March 3, 1880. 

NEBRASKA. 


Privy Verdict. — (/ead-note.) —On the trial of one L. for felony, after the 
cause had been submitted to the jury, and while they were considering their verdict, 
the court adjourned until the following morning. After the adjournment, the jury, 
having agreed upon a verdict, were conducted into the court-room and delivered their 
verdict of guilty upon one count in the indictment, and were discharged by the judge. 
Held, a privy verdict, and of no force and effect, not having been affirmed in open 
court. Longfellow v. The State of Nebraska, Supreme Court. Filed Feb. 10, 1880.— 
The N. W. Reporter, vol. iv. x. 8. Feb. 21, 1880, No. 6, p. 420. 
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NEW YORK. 


Equities of Third Parties.— Antecedent Debt. — Fraud. — Money had 
and received. — (//ead-note.) —One G. was a member of defendant, and also its 
attorney. As its attorney he had converted and misappropriated a large amount of 
its money. He afterwards procured from plaintiff, on a mortgage forged by him, a 
loan of money, which he deposited, and the same day drew his check on the deposit 
to defendant’s order for the money misappropriated by him. Defendant had no 
knowledge of the fraud or the source from which the money was obtained. Plaintiff, 
on discovering the forgery, brought this action to recover the amount received 
by defendant. J/eld, that the action could not be maintained; that defendant 
having’ received the money bona fide and for a valuable consideration, in the due 
course of business, plaintiff could not follow it into its hands, although it was received 
in payment of an antecedent debt. Stephens v. The Board of Education of the City of 
Brooklyn. Court of Appeals. Decided Dec. 9, 1879.— New York Weekly Digest, 
Feb. 27, 1880. 


Lease. — Covenants for Renewal, express and implied. — A lease for 
twenty-one years, in addition to the usual covenants, contained a covenant on the 
part of the lessor that if the lessee should pay the rent and kcep the covenants on 
his part, the lessor, at the expiration of the term, would grant a new lease for twenty- 
one years. There was no covenant by the lessee to accept the new term. Then 
followed a covenant by the lessor for another renewal, and then a covenant by both 
parties that the lessee, at the expiration of the third term, should purchase the 
premises at an appraised value. J/e/d, that the lessee was not bound to renew the 
term. 

An additional or correlative agreement on the part of a lessee cannot be implied 
from the words of express covenants on the part of the lessor, unless the language 
used shows clearly that such covenant was intended. Bruce v. The Fulton National 
Bank of New York. Court of Appeals. Decided Dec. 9, 1879.— New York Weekly 
Digest, March 5, 1880. 


Conversion. — Sale. — Witness. — ( /Tead-note.) — In an action for conversion 
of goods taken by a sheriff in replevin proceedings against a third person, a fraudu- 
lent vendee, where it appeared that plaintiff claimed title under a bill of sale from 
such third person, but was not a bona fide purchaser, — J/eld, that the question as to 
his possession at the time of the taking was not important, and that the court prop- 
erly refused to submit it to the jury. 

A transfer of goods by a fraudulent purchaser as security for or in payment of a 
precedent debt, does not make the transferee a bona side purchaser, so as to enable 
him to hold the goods against the original vendor. In a suit by the true owner to 
recover the goods against a person who claims under the fraudulent vendee, the 
burden is upon the party claiming such title of proving that he is a purchaser in good 
faith and for value. 

A general objection to questions asked a witness applies only to the materiality 
of the facts sought to be proved, and not to the competency of the witness to testify 
upon the subject. Stevens v. Brennan. Court of Appeals. Decided Dec. 16, 1879. 
— New York Weekly Digest, March 5, 1880. 


OHIO. 


Parties, — Judgment. — (/7ead-note.) — In an action to foreclose a mortgage, the 
lien-holders were so numerous that it was impracticable to bring them all before the 
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court, and some of them were allowed to prosecute for the benefit of all; and a special 
master having been appointed, with instruction to report the names of the lien-holders 
and the amount due each, those who appeared before the master and proved their 
claims are as much bound by a judgment or order affecting the subject-matter of the 
suit as if they had been formally made parties. Carpenter y. Canal Company. Su- 
preme Court. Decided Feb. 24, 1880. — Cincinnati Commercial, Feb. 27, 1880. 


Promissory Note. — Mortgage. — (/TZead-note.) — In the condition of a mort- 
gage given to secure the payment of a promissory note payable on demand, it was 
provided that, if the mortgagor should pay said note, or cause the same to be paid, 
the mortgage deed should be void. Held, that demand of payment of the note 
before suit was not a necessary condition to a right of action on the mortgage. 
Union Central Life Ins. Co. y. Curtis. Supreme Court. Decided March 2, 1880. — 
Cincinnati: Commercial, March 4, 1880. 


OREGON. 


Riparian Rights. — Title. — (Head-note.) — Where a navigable river was 
meandered in making the public survey, and the United States has granted the land 
bounded by the meander line, the grantee takes to the river. The stream, and not 
the meander line, is the true boundary of the riparian owner. Accretions to such 
land belong to the riparian owner, and cannot be selected as swamp and overflowed 
land. 

An application filed in the office of the Secretary of State to purchase such accre- 
tions as swamp and overflowed land is a mere nullity, and casts no cloud on the title 


of the riparian owner. Minto v. Delaney. Supreme Court. — San Francisco Evening 
Bulletin, February. 


PENNSYLVANIA. 


Contract. — Trust. — Parties. — Action. —In 1872, G. was the owner of a 
house and furniture in Philadelphia, which he conveyed to K., giving him a bill of 
sale for the furniture, and receiving as part of the consideration a mortgage on the 
premises made by K., and two promissory notes also made by K. By a collateral 
agreement of the same date, between K. and D., it was recited that the property was 
purchased for the use and benefit of D., and that the latter thereupon agreed to 
furnish K. with the funds to pay the mortgage and notes, K. agreeing that upon such 
payment he would convey the premises to D. In the meanwhile, D. was to be 
simply lessee of the property, paying K. a fixed rent, which the latter was to apply 
to the incumbrances. To this agreement G. was nota party. In 1877, G. brought 
suit upon mortgage, and the property was sold out, leaving due $5,645.16. Suit was 
then brought in the name of K. to the use of G. against D. While this action was 
pending, D. died, and his administrator was substituted in his stead. He pleaded 
that K. had been adjudicated a bankrupt, thereby all his rights of action passed to 
and vested in his assignee subsequently appointed; and also that said K. had re- 
ceived his certificate of discharge as a bankrupt, whereby all liability on his part to 
G. had determined. To this plea G. demurred, on the ground that neither the ad- 
judication nor the discharge of K. could affect the liability of D. to G., the equitable 
and real plaintiff in the cause. The court below overruled the motion, holding that 
G. had no right of action as against D. On appeal, — Held, G. was a stranger to the 
contract between K. and D. and to the consideration, and within no exception to the 
rule that the action must be brought by the party with whom contract or covenant 
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was made. Judgment affirmed. Knap, to the Use of Gatzmer, v. Duncan, Administrator. 
Supreme Court. Decided Feb. 19, 1880. — Public Ledger, Feb. 20, 1880. 


Criminal Law.—Incompetent Testimony.— Charge to Jury. — When- 
ever the incompetent testimony received is of such a character as inevitably to tend 
to prejudice the minds of the jurors, the error is not cured by the court telling them, 
after the argument has closed, not to consider it. The error is sufficient alone to 
require a reversal of judgment. Catharine Zell's Case. Supreme Court. Decided 
Feb. 24, 1880. — Public Ledger, Feb. 25, 1880. 


Public Charity.— Will.— Doctrine of Cy Pres. — A devise to found or ex- 
tend a public library is an object which the law favors, and a trust which equity will 
administer. Should the primary intent be lawful, the unlawful direction will be 
stricken down and the primary intent left untouched. To this extent the doctrine of 
cy pres is part of the law of Pennsylvania. 

Where it is apparent from an examination of a will that the provision for the 
endowment of a library was written years before his death, the purchase of a lot for 
the erection of the building within thirty days of the testator’s death is not void, 
under the Pennsylvania act relating to corporations and estates held for corporate, 
religious, and charitable uses. The purchase, under such circumstances, was but an 
investment or change of investment, and has no more significance for the purposes 
of the case than a corresponding amount invested in other securities. It has never 
been held, where a testator devised the bulk of his fortune to a charity, that a change 
of investment made within one calendar month prior to his death avoided the prior 
devise or trusts of his will. Appeal of Robert Manners et al. (The Rush Will Case). 
Supreme Court. Decided Mareh 1, 1880.— Public Ledger, March 2, 1880. 


Evidence.— Letterpress Copies. — To authorize the admission of a writing 
offered as a test or standard, nothing-short of proof by a person who saw the party 
write the paper, or of admission by the party of its genuineness, or evidence of equal 
authority, is sufficient. Here there was merely a copy, —a press copy, it is true, of 
the nature of a fac-simile, but not necessarily exact, as the spreading of the ink often 
obliterates, in such copies, the fine lines of a handwriting, though substsntially pre- 
serving its original form. It is manifest such copies would be an unsafe standard. 
Upon principle, they are inadmissible. Cohen y. Teller. Supreme Court. Decided 
March 1, 1880. — Public Ledger, March 2, 1880. 


Negligence. — Evidence. — C. H.,a child under the age of two years, was struck 
by a street-car of defendant’s line and seriously injured. An action was brought for 
damages. It was in evidence on the trial that the child walked slowly toward the 
car, which was going slowly up an up grade. The track was clear, and the day 
bright. There was nothing to prevent the driver seeing the child. It was conse- 
quently contended by the plaintiff that the driver was asleep at the time of the oc- 
currence of the accident; and in support of this proposition evidence was introduced 
against the objection of the defendant to show that the drivers of the railway com- 
pany were regularly required to work from seventeen to eighteen hours daily. The 
court charged that if the jury found the hours of labor to be as stated, and if they 
believed such time of service rendered the driver unable to discharge his duties 
properly at the time of the accident, such facts might be taken into consideration as’ 
evidence of negligence. Under these instructions the jury found for plaintiff. 
On appeal, the judgment was reversed. Paxton, J., observing, in his opinion, “It 
was undoubtedly competent to prove the condition of the driver at the time the acci- 
dent occurred, — that he was intoxicated or asleep, or for any other reason incompe- 
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tent to attend to his duties. There was no evidence that the driver was in any way 
rendered incompetent ... by reason of... the loss of rest and sleep. In the 
absence of sueh evidence we have but a mere presumption, and upon this it is not 
competent to construct the further presumption of his negligence.” Pussenger Ry. Co. 


v. Hemice. Supreme Court. Delivered March 2, 1880.— Public Ledger, March 38, 
1880. 


Will.— Religious Use. — Masses for the Dead. — M. P. died, leaving a will 
executed fifteen days before his death. After leaving legacies, he bequeathed “ all 
the rest, residue, and remainder of my estate to St. Mary’s Catholic Church, to be 
expended in masses for the benefit and repose of my soul.” The Orphan’s Court 
held that the gift in the will was not a religious use, having its origin, indeed, ina 
motive most laudable, but essentially selfish. On appeal, this ruling was reversed. 


Stewart’s Appeal. Supreme Court. Decided March 2, 1880.— Public Ledger, March 
8, 1880. 


VERMONT. 


Evidence. — Basement.— Negligence. — Where the foundation of the plain- 
tiff’s land was such that the surface water from a large section of the village ran 
down a small natural watercourse through the plaintiff’s land, and subsequently the 
town built a sewer through this natural watercourse, but did the work so negligently 
that the filth and offal was still deposited in the plaintiff's land, evidence was 
offered at the trial to show that the construction of the sewer, though built negli- 
gently, occasioned the plaintiff no greater damages than he would have suffered if 
it had not been built at all. Held, that such evidence would not disclose any excuse 
for present injuries, and was inadmissible. Winn v. The Village of Rutland. Supreme 
Court. Decided Feb. 29, 1880.— Zhe Rutland Daily Herald and Globe, March 1, 1880. 


ENGLAND. 


Contempt. — Injunction. — Telegraph. — Notice was given to an auctioneer 
about to sell furniture at a public sale, by telegraph, that an injunction had been 
issued, forbidding such sale. The court held that such notice was sufficient, but that 
in this case a commitment for contempt must be refused, because the auctioneer 
swore that he went on and completed the sale, in the honest belief that the telegra- 
phic message was a ruse of the owner of the furniture, and that there had really 
been no injunction issued, and that such belief was not unreasonable. Ex parte 
Langley. In re Bishop, L. R. 18 Ch. Div. 110. 


Contract. — Condition on Railway Ticket.— Notice.— The defendants 
sold to the plaintiff a paper book of coupons forming a railway ticket, for a cheap 
excursion to Paris and back. On the inside of the cover was printed a condition, 
limiting the responsibility of the defendants to their own trains. No particular at- 
tention was called to this condition, and the plaintiff had not read it nor heard of it, 
and was injured in a French train. The jury found for plaintiff, and that the de- 
fendants had not taken sufficient care to bring the condition to notice of plaintiff. 
Held, that the whole book was the contract accepted by the plaintiff, and that he 
could not reject the condition, which was one of its terms, and that judgment should 
be entered for defendants. Burke v. South Eastern Railway Uo., L. R. 5 C. P. Div. 1. 
Henderson vy. Stevens, L. R. 2 H. L. (Se.) 470, distinguished. 


Bottomry Bond. — Limitation of Liability. —(ead-note.)—Held, that where, 
in an action for limitation of liability, a sum of money is awarded as compensation 
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for loss of freight to the owners of a vessel run down by the plaintiff's ship, the 
holder of a bottomry bond on the freight of the vessel run down is entitled to claim, 
in respect of the loan on bottomry, a portion of the sum awarded for loss of freight. 
The Empusa, L. R. 5 P. Div. 6. 


Negligence. — (//ead-note.) — The defendants were the owners of a cattle-market, 
and in the market-place had erected a statue, round which they had placed a railing 
asafence. The plaintiffs attended the market with their cattle, and occupied a par- 
ticular site, for which they paid a toll. A cow belonging to them, in attempting to 
jump the railing, injured herself, and subsequently died from the injuries. ‘The jury 
found that the railing was dangerous. e/d, that defendants having received toll 
from the plaintiffs and invited them to come to the market with their cattle, a duty 
was imposed on them to keep the market in a safe condition, and therefore an action 
would lie against them for loss of plaintiff's cow. Laz v. Mayor, §c. of Darlington, 
L. R. 5 Ex. Div. 28. 


Patent. — Insufficient Specification.— The specification of a patent is bad, 
and the patent cannot be sustained if a skilled mechanic could not, without perform- 
ing a series of experiments, construct the machine from the description. //e/d, per 
Fry, J., that “though the grantee of a patent for an invention communicated to him 
by a foreigner, resident abroad, if only bound to tell the public all he himself knows, 
yet, if the original inventor has not told him enough to enable him so to describe the 
invention as that it can be constructed by the aid only of the specification, the 
patent will be invalid.” Wegman v. Corcoran, L. R. 13 Ch. Div. 64. 


Will. — Life Interest. — Power. — (Head-note.) —A testator, by his will, 
gave realty and personalty to his widow “ for the term of her natural life, to be dis- 
posed of as she may think proper for her own use and benefit, according to the nature 
and quality thereof,” and “in the event of her decease, should there be any thing re- 
maining of said property,” he gave “said residue” to certain persons. Held, the 
widow took a life interest with an absolute power of disposition during her lifetime, 


but not exercisible by testamentary instrument. Herring v. Barrow, L. R. 13 Ch. 
Div. 144. 


Undisclosed Principal. — Payment to Agent. — Where an agent, in making 
a purchase of goods, does not disclose the fact that he is purchasing for another 
party, it is settled law that the vendor, upon discovery of the principal, cannot look 
to him, if in the mean time the principal has bona fide paid the agent for the goods ; 
but where the agent, in making the purchase, states that he is acting as an agent, but 
does not disclose the name of his principal, — //e/d, that the vendcr may have re- 
course to the principal, although he has paid the agent for the goods, and the latter 
has not paid over the money to the vendor, unless the latter has so delayed in apply- 
ing to the principal, that the principal is justified in concluding that the vendor sold 
on the credit of the agent. ZJrvine v. Watson, L. R. 5 Q. B. Div. 102. 


Liquor License. —“‘ Private Friends.”’— One P., upon the occasion of his 
departure from Kidderminster, gave a farewell dinner at the “ Bay Horse,” kept by 
one Lund, who was one of the guests. The dinner was paid for by P. After the din- 
ner was over, Lund invited the party to remain and consume two bottles of claret at 
his (Lund’s) expense; and in consuming the same they all remained after the hour 
which, under the law, the “ Bay Horse ” should have been closed. They were all con- 
victed, on the ground that the landlord, on the arrival of the hour for closing, could 
not convert the party into his “ private friends ” for the purpose of their consuming 
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the wine supplied by him, and they were therefore not exempted from the provisions 
of the statute. Corbet, Appellant, Haigh, Respondent, L. R. 5 C. P. Div. 60. 

Norr. — We call attention to this case to show the strictness with which a strong 
license law can be and is carried into effect in England. We are afraid, however, 
that the complaint in this case was made by some one who would have been less 
energetic in enforcing an excellent law if he had been one of the invited guests. 


Forgery. — The prisoner, Robert Martin, purchased a pony and cart, and gave 
the owner in payment therefor a check, drawn by him in the name of William 
Martin, upon a bank where he knew he had no funds. The vendor took the check 
thinking it was drawn in the name of the prisoner. Held, not to be forgery. Queen 
vy. Martin, L. R..5 Q. B. Div. 84. 


Continuing Guaranty.— Revocation by Notice of Death of Guarantor. 
— Action by a bank upon a continuing guaranty against the executor of the guarantor, 
By the terms of the guaranty itself, it was provided that it should continue until 
three months after notice to the manager of the bank of guarantor’s intention to 
determine it. J/eld, that as to subsequent advances the guaranty was terminated by 
notice of death of guarantor. Coulthart v. Clementson, L. R. 5 Q. B. Div. 42. 


Insufficiency of Damages.— Negligence. — Loss of Income. — This was 
an action brought by the plaintiff, a physician in large practice, for damages in con- 
sequence of defendant’s negligence. The plaintiff’s income from his profession ap- 
peared to have been between six and seven thousand pounds, and that he had 
received in one case a fee of five thousand guineas, and that the injuries received 
would incapacitate him from any work in the future. The jury found for the 
plaintiff, and assessed damages in the sum of seven thousand pounds. /7e/d, that the 
verdict was too small, and that the court had the right to set aside the verdict on that 
ground. Phillips v. London §& South Western R. Co., L. R. 5 Q. B. Div. 78. 


Damage by Collision. — Tug. — Pilot. — (Head-note.) — Where a steam-tug 
towing a vessel under a towage contract is so negligently navigated as to come into 
collision with a vessel belonging to third parties, the owners of the steam-tug are 
liable for the damage done, even if at the time of the collision the vessel in tow was 
in charge of a duly licensed pilot, by compulsion of law, whose default solely occa 
sioned the collision. The Mary, L. R. 5 P. Div. 14. 


Defaulting Trustee. — Set-off.— A policy on life of H. was taken out in the 
name of certain trustees, and other property transferred to them to hold in trust for 
H., and his wife and children. The bonuses payable upon the policy were to be held 
upon trust for H., and the amount of the assurance itself to be held upon the trusts 
declared in a marriage settlement. H. got possession of and misappropriated a por- 
tion of the trust funds. //eld, that the trustees could not impound or retain the 


bonuses against H.’s executors to make good the trust funds misappropriated by H. 
Hallett Hallett, L. R. 13 Ch. Div. 282. 


Equitable Waste.— Ornamental Timber.— An equitable tenant for life, 
unimpeachable for waste, may be enjoined from cutting ornamental timber, at the 
instance of the remainder-man, and the court may direct that the cutting be done 
under its supervision; but he may retain proceeds of such timber already cut by him, 
when it appears that the timber so cut is such as the court would itself direct to be 
cut for preservation and improvement of remaining ornamental timber. Baker v. 
Sebright, L. R. 13 Ch. Div. 179. + 


